Tex. Evid. R. Order 15-001
THIS DOCUMENT IS CURRENT THROUGH August 16, 2020

TX - Texas Local, State & Federal Court Rules > STATE RULES > TEXAS RULES OF EVIDENCE

Tex. Evid. R. Order 15-001

IN THE COURT OF CRIMINAL APPEALS OF TEXAS

Misc.Docket No. 15-001
IN THE COURT OF CRIMINAL APPEALS OF TEXAS

ORDERED that

1.By order dated November 19, 2014, in Misc. Docket No. 14-9232, the Supreme Court of Texas
approved amendments to the Texas Rules of Evidence and invited public comment. After receiving
public comments, the Supreme Court made revisions to the rules. This order incorporates those
revisions and contains the final version of the rules. The amendments are effective April 1, 2015.

2.Except for the amendments to Rules 511 and 613, which include substantive amendments, these
amendments comprise a general restyling of the Texas Rules of Evidence. They seek to make the
rules more easily understood and to make style and terminology consistent throughout. The
restyling changes are intended to be stylistic only.

The Restyling Project

Following a lengthy restyling process, the Federal Rules of Evidence were amended effective
December 1, 2011. The Texas Rules of Evidence restyling project was initiated with the aim of
keeping the Texas Rules as consistent as possible with Federal Rules, but without effecting any
substantive change in Texas evidence law.

General Guidelines

Following the lead of the drafters of the restyled Federal Rules, the drafters of the restyled Texas
Rules were guided in their drafting, usage, and style by Bryan Garner, Guidelines for Drafting and
Editing Court Rules, Administrative Office of the United States Courts (1996) and Bryan Garner,
Dictionary of Modern Legal Usage (2d ed. 1995).

Formatting Changes

Many of the changes in the restyled rules result from using format to achieve clearer
presentations. The rules are broken down into constituent parts, using progressively indented
subparagraphs with headings and substituting vertical for horizontal lists.

"Hanging indents" are used throughout. These formatting changes make the structure of the rules
graphic and make the restyled rules easier to read and understand even when the words are not
changed. Rules 103, 404(b), 606(b), and 612 illustrate the benefits of formatting changes.

Changes to Reduce Inconsistent, Ambiguous, Redundant, Repetitive, or Archaic Words

The restyled rules reduce the use of inconsistent terms that say the same thing in different ways.
Because different words are presumed to have different meanings, inconsistent usage can result in
confusion. The restyled rules reduce inconsistencies by using the same words to express the same
meaning. For example, consistent expression is achieved by not switching between "accused" and
"defendant" or between "party opponent" and "opposing party" or between the various formulations
of civil and criminal action/case/proceeding.
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The restyled rules minimize the use of inherently ambiguous words. For example, the word "shall"
can mean "must,” "may," or something else, depending on context. The restyled rules replace
"shall" with "must,” "may," or "should," depending on which one the context and established
interpretation make correct in each rule.

The restyled rules minimize the use of redundant “intensifiers.” These are expressions that
attempt to add emphasis, but instead state the obvious and create negative implications for other
rules. The absence of intensifiers in the restyled rules does not change their substantive meaning.
See, e.g., Rule 602 (omitting "but need not").

The restyled rules also remove words and concepts that are outdated or redundant.

Rule Numbers

The restyled rules keep the same numbers to minimize the effect on research. Subdivisions have
been rearranged within some rules to achieve greater clarity and simplicity.

3.The amendments to Rule 511 align Texas law on waiver of privilege by voluntary disclosure with
Federal Rule of Evidence 502.

4.In response to public comments, the Court made the following changes to the version of the
restyled rules proposed by Misc. Docket No. 14-9232.

a.The comment to Rule 509 has been revised to add the following sentence to the end of the
comment: "Finally, reconciling the provisions of Rule 509 with the parts of Tex. Occ. Code ch.
159 that address a physician-patient privilege applicable to court proceedings is beyond the
scope of the restyling project.”

b.The comment to Rule 510 has been revised to add the following paragraph: "Tex. Health &
Safety Code ch. 611 addresses confidentiality rules for communications between a patient and
a mental-health professional and for the professional's treatment records. Many of these
provisions apply in contexts other than court proceedings. Reconciling the provisions of Rule
510 with the parts of chapter 611 that address a mental-health-information privilege applicable
to court proceedings is beyond the scope of the restyling project.”

c.The comment to Rule 613 has been revised. The comment now reads: "The amended rule
retains the requirement that a witness be given an opportunity to explain or deny (a) a prior
inconsistent statement or (b) the circumstances or a statement showing the witness's bias or
interest, but this requirement is not imposed on the examining attorney. A withess may have to
wait until redirect examination to explain a prior inconsistent statement or the circumstances or
a statement that shows bias. But the impeaching attorney still is not permitted to introduce
extrinsic evidence of the witness's prior inconsistent statement or bias unless the witness has
first been examined about the statement or bias and has failed to unequivocally admit it. All
other changes to the rule are intended to be stylistic only."

d.The Court revised Rule 804(b)(1)(A)(i) to remove redundant language. The change is stylistic
only.

e.The Court revised Rule 902(10)(B) to add the following sentence to the text of the rule: "The
proponent may use an unsworn declaration made under penalty of perjury in place of an
affidavit."

5.The Clerk is directed to:
a.file a copy of this order with the Secretary of State;

b.cause a copy of this order to be mailed to each registered member of the State Bar of Texas
by publication in the Texas Bar Journal.

c.send a copy of this order to each elected member of the Legislature; and

d.submit a copy of the order for publication in the Texas Register.
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Dated: March 10, 2015.

Nathan L. Hecht, Chief Justice

Paul W. Green, Justice

Phil Johnson, Justice

Don R. Willett, Justice

Eva M. Guzman, Justice

Debra H. Lehrmann, Justice

Jeffrey S. Boyd, Justice

John P. Devine, Justice

Jeffrey V. Brown, Justice

Texas Rules
© 2020 by Matthew Bender & Company, Inc. a member of the LexisNexis Group.  All rights reserved.
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Rule 101 Title, Scope, and Applicability of the Rules; Definitions

(a) Title.--These rules may be cited as the Texas Rules of Evidence.

(b) Scope.--These rules apply to proceedings in Texas courts except as otherwise provided in subdivisions
(d)-(f).
(c) Rules on Privilege.--The rules on privilege apply to all stages of a case or proceeding.

(d) Exception for Constitutional or Statutory Provisions or Other Rules.--Despite these rules, a court must
admit or exclude evidence if required to do so by the United States or Texas Constitution, a federal or Texas
statute, or a rule prescribed by the United States or Texas Supreme Court or the Texas Court of Criminal
Appeals. If possible, a court should resolve by reasonable construction any inconsistency between these rules
and applicable constitutional or statutory provisions or other rules.

(e) Exceptions.--These rules - except for those on privilege - do not apply to:

(Dthe court's determination, under Rule 104(a), on a preliminary question of fact governing
admissibility;

(2)grand jury proceedings; and
(3)the following miscellaneous proceedings:
(A)an application for habeas corpus in extradition, rendition, or interstate detainer proceedings;

(B)an inquiry by the court under Code of Criminal Procedure article 46B.004 to determine whether
evidence exists that would support a finding that the defendant may be incompetent to stand trial;

(C)bail proceedings other than hearings to deny, revoke, or increase bail;
(D)hearings on justification for pretrial detention not involving bail;
(E)proceedings to issue a search or arrest warrant; and

(F)direct contempt determination proceedings.

(f) Exception for Justice Court Cases.--These rules do not apply to justice court cases except as authorized
by Texas Rule of Civil Procedure 500.3.

(g) Exception for Military Justice Hearings.--The Texas Code of Military Justice, Tex. Gov't Code 88
432.001-432.195, governs the admissibility of evidence in hearings held under that Code.

(h) Definitions.--In these rules:
(2)"civil case" means a civil action or proceeding;
(2)"criminal case" means a criminal action or proceeding, including an examining trial;
(3)"public office" includes a public agency;

(4)"record" includes a memorandum, report, or data compilation;
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(5)a "rule prescribed by the United States or Texas Supreme Court or the Texas Court of Criminal
Appeals" means a rule adopted by any of those courts under statutory authority;

(6)"unsworn declaration" means an unsworn declaration made in accordance with Tex. Civ. Prac. &
Rem. Code § 132.001; and

(7)a reference to any kind of written material or any other medium includes electronically stored
information.

History

EDITOR'S NOTE. --

The Federal Rules of Evidence were amended effective December 1, 2011. In response to these amendments, the
Texas Rules of Evidence restyling project was initiated with the aim of keeping the Texas Rules as consistent as
possible with Federal Rules, but without effecting any substantive change in Texas evidence law. The Texas
restyling project was designed to achieve clearer presentations, and reduce inconsistent, ambiguous, redundant,
repetitive, or archaic words. By order dated November 19, 2014, in Misc. Docket No. 14-9232, the Supreme Court
of Texas approved amendments to the Texas Rules of Evidence and invited public comment. On March 12, 2015,
the Supreme Court issued an order in Misc. Docket No. 15-9048, with the final version of the restyled rules,
effective April 1, 2015.

Comment to 2015 Restyling: The reference to "hierarchical governance" in former Rule 101(c) has been deleted
as unnecessary. The textual limitation of former Rule 101(c) to criminal cases has been eliminated. Courts in civil
cases must also admit or exclude evidence when required to do so by constitutional or statutory provisions or other
rules that take precedence over these rules. Likewise, the title to former Rule 101(d) has been changed to more
accurately indicate the purpose and scope of the subdivision.

Annotations

Case Notes

Constitutional Law : Bill of Rights : Fundamental Rights : Criminal Process : General Overview
Criminal Law & Procedure : Bail : Forfeitures

Criminal Law & Procedure : Bail : Hearings

Criminal Law & Procedure : Pretrial Motions & Procedures : Suppression of Evidence

Criminal Law & Procedure : Sentencing : Presentence Reports

Criminal Law & Procedure : Appeals : Standards of Review : De Novo Review : Motions to Suppress
Evidence : Hearsay : Exceptions : Statements of Child Abuse

Evidence : Judicial Notice

Evidence : Judicial Notice : Adjudicative Facts : General Overview

Evidence : Privileges : Clergy Communications

Evidence : Procedural Considerations : Exclusion & Preservation by Prosecutor

Evidence : Procedural Considerations : Preliminary Questions : Admissibility of Evidence : Witness Qualifications
Evidence : Procedural Considerations : Rule Application & Interpretation

Evidence : Procedural Considerations : Rulings on Evidence

Evidence : Testimony : Experts : Admissibility

LexisNexis (R) Notes
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Constitutional Law : Bill of Rights : Fundamental Rights : Criminal Process : General Overview

1. At defendant's trial for the aggravated sexual assault of a child, the trial court erred because it refused to allow
defendant to cross-examine the State's witnesses in violation of the Sixth Amendment and the Fourteenth
Amendment regarding the complainant's sexual assault of his younger sister. The Texas Rules of Evidence and the
Texas Family Code did not prevent impeachment by a juvenile adjudication, because Tex. R. Evid. 101(c)
established that the Constitution of the United States controlled over a conflicting evidentiary rule or civil statute.
Johnson v. State, 2013 Tex. App. LEXIS 1515, 2013 WL 531079 (Tex. App. Fort Worth Feb. 14 2013).

Criminal Law & Procedure : Bail : Forfeitures

2. In proceedings to finalize a forfeiture of two bail bonds, judicial notice could be taken, under the common law, of
both the judgments nisi and the bonds; because Tex. R. Evid. 101 indicates that proceedings regarding bail are not
covered by the rules of evidence, judicial notice in such cases does not have to comply with Tex. R. Evid. 201,
although Tex. Code Crim. Proc. Ann. art. 22.10 provides that civil rules govern all proceedings in the trial court in a
bond-forfeiture case following a judgment nisi. Kubosh v. State, 241 S.W.3d 60, 2007 Tex. Crim. App. LEXIS 1563
(Tex. Crim. App. 2007).

Criminal Law & Procedure : Bail : Hearings

3. In a bond reduction hearing where defendant was charged with with two aggravated sexual assault of a child
offenses, the trial judge was permitted to take judicial notice of the evidence presented in defendant's previous
sexual assault trial involving the same victim; the same judge presided over both cases. The Texas Rules of
Evidence do not apply to bond reduction hearings. Ex parte Bratcher, 2005 Tex. App. LEXIS 5418 (Tex. App. Dallas
July 13 2005).

Criminal Law & Procedure : Pretrial Motions & Procedures : Suppression of Evidence

4. In a driving while intoxicated case, because Tex. R. Evid. 702 did not apply to suppression hearings, a trial
judge, in ruling on the admissibility of Light Detection and Ranging technology, was not required to hold a Rule 702
Kelly gatekeeping hearing to determine the reliability of that technology. Hall v. State, 297 S.W.3d 294, 2009 Tex.
Crim. App. LEXIS 1205 (Tex. Crim. App. 2009).

5. Rules of evidence did not apply in suppression hearings, Tex. R. Evid. 101(d)(1)(A); therefore, the failure to
object to statements introduced at a suppression hearing did not operate to bar the issue from being argued on
appeal. Gonzalez v. State, 2005 Tex. App. LEXIS 6127 (Tex. App. Waco Aug. 3 2005).

6. Assistance of counsel was not rendered ineffective by a failure to object to hearsay and leading questions at a
suppression hearing. The Texas Rules of Evidence, with the exception of privileges, did not apply to suppression
hearings. Piper v. State, 2004 Tex. App. LEXIS 7601 (Tex. App. Texarkana Aug. 25 2004).

7. At the hearing on a motion to suppress, there was no error in admitting a police report that was unsigned and
had no reliable indicia of authenticity or accuracy, into evidence where the rules of evidence, except as to
privileges, did not apply. Mullins v. State, 2004 Tex. App. LEXIS 6970 (Tex. App. Tyler July 30 2004).

Criminal Law & Procedure : Sentencing : Presentence Reports

8. Texas Code of Criminal Procedure's express statutory provision for presentence investigation reports in Tex.
Code Crim. Proc. Ann. art. 42.12, § 9 governs over the Texas Rules of Evidence, as provided in Tex. R. Evid.
101(c). Pierce v. State, 2002 Tex. App. LEXIS 4683 (Tex. App. Houston 14th Dist. June 27 2002).
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Criminal Law & Procedure : Appeals : Standards of Review : De Novo Review : Motions to Suppress

9. In a hearing on a motion to suppress, an officer's purported lack of independent knowledge of events
surrounding an investigative stop did not make the officer incompetent as a witness under Tex. R. Evid. 601 in part
because the rules of evidence (except for those rules concerning privileges) did not apply to suppression hearings.
Belcher v. State, 244 S.W.3d 531, 2007 Tex. App. LEXIS 9883 (Tex. App. Fort Worth 2007).

Evidence : Hearsay : Exceptions : Statements of Child Abuse

10. Texas Code of Criminal Procedure has no provision for a clergyman privilege; thus, Tex. Fam. Code Ann. §
261.202 takes precedence over Tex. R. Evid. 505 in criminal prosecutions concerning child abuse. Almendarez v.
State, 153 S.W.3d 727, 2005 Tex. App. LEXIS 449 (Tex. App. Dallas 2005).

Evidence : Judicial Notice

11. In a bond reduction hearing where defendant was charged with with two aggravated sexual assault of a child
offenses, the trial judge was permitted to take judicial notice of the evidence presented in defendant's previous
sexual assault trial involving the same victim; the same judge presided over both cases. The Texas Rules of
Evidence do not apply to bond reduction hearings. Ex parte Bratcher, 2005 Tex. App. LEXIS 5418 (Tex. App. Dallas
July 13 2005).

Evidence : Judicial Notice : Adjudicative Facts : General Overview

12. In proceedings to finalize a forfeiture of two bail bonds, judicial notice could be taken, under the common law,
of both the judgments nisi and the bonds; because Tex. R. Evid. 101 indicates that proceedings regarding bail are
not covered by the rules of evidence, judicial notice in such cases does not have to comply with Tex. R. Evid. 201,
although Tex. Code Crim. Proc. Ann. art. 22.10 provides that civil rules govern all proceedings in the trial court in a
bond-forfeiture case following a judgment nisi. Kubosh v. State, 241 S.W.3d 60, 2007 Tex. Crim. App. LEXIS 1563
(Tex. Crim. App. 2007).

Evidence : Privileges : Clergy Communications

13. Texas Code of Criminal Procedure has no provision for a clergyman privilege; thus, Tex. Fam. Code Ann. §
261.202 takes precedence over Tex. R. Evid. 505 in criminal prosecutions concerning child abuse. Aimendarez v.
State, 153 S.W.3d 727, 2005 Tex. App. LEXIS 449 (Tex. App. Dallas 2005).

Evidence : Procedural Considerations : Exclusion & Preservation by Prosecutor

14. Texas Code of Criminal Procedure's express statutory provision for presentence investigation reports in Tex.
Code Crim. Proc. Ann. art. 42.12, § 9 governs over the Texas Rules of Evidence, as provided in Tex. R. Evid.
101(c). Pierce v. State, 2002 Tex. App. LEXIS 4683 (Tex. App. Houston 14th Dist. June 27 2002).

Evidence : Procedural Considerations : Preliminary Questions : Admissibility of Evidence : Witness
Qualifications

15. In a hearing on a motion to suppress, an officer's purported lack of independent knowledge of events
surrounding an investigative stop did not make the officer incompetent as a witness under Tex. R. Evid. 601 in part
because the rules of evidence (except for those rules concerning privileges) did not apply to suppression hearings.
Belcher v. State, 244 S.W.3d 531, 2007 Tex. App. LEXIS 9883 (Tex. App. Fort Worth 2007).
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Evidence : Procedural Considerations : Rule Application & Interpretation

16. Error in excluding a prior inconsistent statement lacked the magnitude necessary to arise to constitutional
error. The Texas Rules of Evidence did not categorically and arbitrarily prohibit defendant from offering otherwise
relevant, reliable evidence necessary for his defense; the evidence did not form a vital core of defendant's
defensive theory. Flowers v. State, 438 S.W.3d 96, 2014 Tex. App. LEXIS 5899, 2014 WL 3953988 (Tex. App.
Texarkana June 3 2014).

17. Texas Rules of Evidence did not compel the exclusion of the audio recording even if it was obtained in
violation of attorney disciplinary rules. Tierone Converged Networks, Inc. v. Parman, 2013 Tex. App. LEXIS 8380
(Tex. App. Dallas July 9 2013).

18. At defendant's trial for the aggravated sexual assault of a child, the trial court erred because it refused to allow
defendant to cross-examine the State's witnesses in violation of the Sixth Amendment and the Fourteenth
Amendment regarding the complainant's sexual assault of his younger sister. The Texas Rules of Evidence and the
Texas Family Code did not prevent impeachment by a juvenile adjudication, because Tex. R. Evid. 101(c)
established that the Constitution of the United States controlled over a conflicting evidentiary rule or civil statute.
Johnson v. State, 2013 Tex. App. LEXIS 1515, 2013 WL 531079 (Tex. App. Fort Worth Feb. 14 2013).

19. Rules of evidence did not apply in suppression hearings, Tex. R. Evid. 101(d)(1)(A); therefore, the failure to
object to statements introduced at a suppression hearing did not operate to bar the issue from being argued on
appeal. Gonzalez v. State, 2005 Tex. App. LEXIS 6127 (Tex. App. Waco Aug. 3 2005).

20. In a bond reduction hearing where defendant was charged with with two aggravated sexual assault of a child
offenses, the trial judge was permitted to take judicial notice of the evidence presented in defendant's previous
sexual assault trial involving the same victim; the same judge presided over both cases. The Texas Rules of
Evidence do not apply to bond reduction hearings. Ex parte Bratcher, 2005 Tex. App. LEXIS 5418 (Tex. App. Dallas
July 13 2005).

21. Texas Code of Criminal Procedure has no provision for a clergyman privilege; thus, Tex. Fam. Code Ann. §
261.202 takes precedence over Tex. R. Evid. 505 in criminal prosecutions concerning child abuse. Almendarez v.
State, 153 S.W.3d 727, 2005 Tex. App. LEXIS 449 (Tex. App. Dallas 2005).

22. There was no abuse of discretion in excluding evidence that the victim threatened to falsely accuse her uncle
because, given the corroborating evidence, the instant case did not involve a "heightened need" to impeach the
victim's credibility with her threat to falsely accuse the uncle, and it was not entirely clear from the uncle's testimony
that the victim threatened to accuse him of sexual assault as opposed to some other allegation; even if the trial
court erred by not admitting the evidence, any error was harmless beyond a reasonable doubt because the uncle's
testimony would have been cumulative of the evidence rejected by the jury, as its exclusion did not move the jury
from a state of non-persuasion to one of persuasion on the issue of the victim's credibility. Hamrick v. State, 2004
Tex. App. LEXIS 4418 (Tex. App. El Paso May 13 2004).

23. Texas Code of Criminal Procedure's express statutory provision for presentence investigation reports in Tex.
Code Crim. Proc. Ann. art. 42.12, § 9 governs over the Texas Rules of Evidence, as provided in Tex. R. Evid.
101(c). Pierce v. State, 2002 Tex. App. LEXIS 4683 (Tex. App. Houston 14th Dist. June 27 2002).

Evidence : Procedural Considerations : Rulings on Evidence
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24. Error in excluding a prior inconsistent statement lacked the magnitude necessary to arise to constitutional
error. The Texas Rules of Evidence did not categorically and arbitrarily prohibit defendant from offering otherwise
relevant, reliable evidence necessary for his defense; the evidence did not form a vital core of defendant's
defensive theory. Flowers v. State, 438 S.W.3d 96, 2014 Tex. App. LEXIS 5899, 2014 WL 3953988 (Tex. App.
Texarkana June 3 2014).

Evidence : Testimony : Experts : Admissibility

25. In a driving while intoxicated case, because Tex. R. Evid. 702 did not apply to suppression hearings, a trial
judge, in ruling on the admissibility of Light Detection and Ranging technology, was not required to hold a Rule 702
Kelly gatekeeping hearing to determine the reliability of that technology. Hall v. State, 297 S.W.3d 294, 2009 Tex.
Crim. App. LEXIS 1205 (Tex. Crim. App. 2009).

Texas Rules
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Rule 102 Purpose

These rules should be construed so as to administer every proceeding fairly, eliminate unjustifiable expense and
delay, and promote the development of evidence law, to the end of ascertaining the truth and securing a just
determination.

Annotations

Case Notes

Administrative Law : Agency Adjudication : Hearings : Right to Hearing : Due Process
Evidence : Procedural Considerations : Rule Application & Interpretation

LexisNexis (R) Notes

Administrative Law : Agency Adjudication : Hearings : Right to Hearing : Due Process

1. Where a sexually oriented business operator's request for a location exemption was denied, the operator was
deprived of procedural due process during a hearing because an administrative law judge refused to allow the
operator to re-examine witnesses after the board members had asked questions of those witnesses. City of
Arlington v. Centerfolds, Inc., 232 S.W.3d 238, 2007 Tex. App. LEXIS 4705 (Tex. App. Fort Worth 2007).

Evidence : Procedural Considerations : Rule Application & Interpretation

2. Where a sexually oriented business operator's request for a location exemption was denied, the operator was
deprived of procedural due process during a hearing because an administrative law judge refused to allow the
operator to re-examine witnesses after the board members had asked questions of those witnesses. City of
Arlington v. Centerfolds, Inc., 232 S.W.3d 238, 2007 Tex. App. LEXIS 4705 (Tex. App. Fort Worth 2007).

Texas Rules
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Rule 103 Rulings on Evidence

(a) Preserving a Claim of Error.--A party may claim error in a ruling to admit or exclude evidence only if the
error affects a substantial right of the party and:

(2)if the ruling admits evidence, a party, on the record:
(A)timely objects or moves to strike; and
(B)states the specific ground, unless it was apparent from the context; or

(2)if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless
the substance was apparent from the context.

(b) Not Needing to Renew an Objection.--When the court hears a party's objections outside the presence of
the jury and rules that evidence is admissible, a party need not renew an objection to preserve a claim of error
for appeal.

(c) Court's Statement About the Ruling; Directing an Offer of Proof.--The court may make any statement
about the character or form of the evidence, the objection made, and the ruling. The court must allow a party to
make an offer of proof as soon as practicable. In a jury trial, the court must allow a party to make the offer
outside the jury’s presence and before the court reads its charge to the jury. At a party’s request, the court must
direct that an offer of proof be made in question-and-answer form. Or the court may do so on its own.

(d) Preventing the Jury from Hearing Inadmissible Evidence.--To the extent practicable, the court must
conduct a jury trial so that inadmissible evidence is not suggested to the jury by any means.

(e) Taking Notice of Fundamental Error in Criminal Cases.--In criminal cases, a court may take notice of a
fundamental error affecting a substantial right, even if the claim of error was not properly preserved.

History

Amended by Texas Supreme Court, Misc. Docket No. 20-9011, effective June 1, 2020; Amended Texas Supreme
Court Misc. Docket No. 20-9075, effective June 1, 2020.

Annotations

Commentary

COMMENT

Change by amendment effective November 1, 1984: The words "a party" have been substituted for "counsel" in the
last sentence of subdivision (b).
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Texas Civil Trial Guide, Unit 21, Determining Admissibility: Procedure;

Texas Litigation Guide, Ch. 114, Motions in Limine; Ch. 120A, Presentation of Proof.

Comment to 1997 change The exception to the requirement of an offer of proof for matters that were apparent
from the context within which questions were asked, found in paragraph (a)(2), is now applicable to civil as well as

criminal cases.

Case Notes

Civil Procedure :
Civil Procedure :
Civil Procedure :
Civil Procedure :
Civil Procedure :
Civil Procedure :
Civil Procedure :
Civil Procedure :
Civil Procedure :
Civil Procedure :
Civil Procedure :
Civil Procedure :
Civil Procedure :
Civil Procedure :

Civil Procedure
Civil Procedure
Civil Procedure

: Appeals :
: Appeals :
: Appeals :
Civil Procedure :
Civil Procedure :

Justiciability : Standing : General Overview

Pleading & Practice : Service of Process : Methods : General Overview
Judicial Officers : Judges : Discretion

Discovery : Disclosures : Mandatory Disclosures

Discovery : Motions to Compel

Summary Judgment : Supporting Materials : General Overview

Pretrial Matters : Motions in Limine : Appeals

Trials : Jury Trials : Jurors : Selection : Voir Dire

Trials : Jury Trials : Jury Instructions : Requests for Instructions

Remedies : Costs & Attorney Fees : General Overview

Remedies : Damages : Punitive Damages

Appeals : Remands

Appeals : Reviewability : Preservation for Review

Appeals : Standards of Review : General Overview

Standards of Review : Abuse of Discretion

Standards of Review : Harmless & Invited Errors : General Overview
Standards of Review : Harmless & Invited Errors : Harmless Error Rule
Appeals : Standards of Review : Reversible Errors

Eminent Domain Proceedings : Experts

Computer & Internet Law : Criminal Offenses : Sex Crimes

Constitutional Law : Bill of Rights : Fundamental Rights : Search & Seizure : Scope of Protection

Constitutional Law : Bill of Rights : Fundamental Rights : Criminal Process : Assistance of Counsel

Constitutional Law : Bill of Rights : Fundamental Rights : Criminal Process : Right to Confrontation

Criminal Law & Procedure : Criminal Offenses : Controlled Substances : Possession : Simple Possession : General
Overview

Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Overview

Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Overview

Criminal Offenses :
Criminal Offenses :
Criminal Offenses :

Crimes Against Persons :
Crimes Against Persons :
Crimes Against Persons :

Assault & Battery : Aggravated Offenses
Domestic Offenses : General Overview
Domestic Offenses : Children : General

Criminal Offenses :
Criminal Offenses :
Criminal Offenses :
Criminal Offenses :
Criminal Offenses :
Criminal Offenses :
Criminal Offenses :
Criminal Offenses :
Criminal Offenses :

Crimes Against Persons : Robbery : Armed Robbery : Penalties
Homicide : Murder : General Overview

Homicide : Murder : Capital Murder : General Overview
Inchoate Crimes : Conspiracy : Elements

Miscellaneous Offenses : Riot, Rout & Unlawful Assembly
Property Crimes : Larceny & Theft : General Overview

Sex Crimes : Child Pornography : General Overview

Sex Crimes : Sexual Assault : General Overview

Sex Crimes : Sexual Assault : Abuse of Children : General
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Criminal Law & Procedure
Criminal Law & Procedure

Criminal Law & Procedure
Criminal Law & Procedure
Criminal Law & Procedure

Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :

Felonies

Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :

Page 3 of 155
Tex. Evid. R. 103

: Criminal Offenses : Vehicular Crimes : Driving Under the Influence : General Overview
: Criminal Offenses : Vehicular Crimes : Driving Under the Influence

: Criminal Offenses : Vehicular Crimes : Driving Under the Influence

Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
Criminal Law & Procedure :
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LexisNexis (R) Notes

Civil Procedure : Justiciability : Standing : General Overview

1. Pursuant to Tex. R. App. P. 33.1(a) and Tex. R. Evid. 103(a)(1), the lessor in a commercial lease did not
preserve by a proper objection any error regarding the lessee's alleged lack of standing to bring the suit; thus, any
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error as to lack of standing was waived. Parts Indus. Corp. v. A.V.A. Servs., 104 S.\W.3d 671, 2003 Tex. App.
LEXIS 2244 (Tex. App. Corpus Christi 2003).

Civil Procedure : Pleading & Practice : Service of Process : Methods : General Overview

2. Bill of review was denied in a paternity case because a purported father waived his argument regarding
substituted service under Tex. R. Civ. P. 106 based on statements that his attorney made to the trial court; further,
due to the waiver, the issue relating to substituted service was not preserved for appellate review. Moreover, since
actual notice was not required for substituted service to be effective, evidence regarding actual notice was not
heard as it was not relevant and did not affect the substantial rights of the parties. Thomas v. Wheeler, 2008 Tex.
App. LEXIS 5617 (Tex. App. Texarkana July 29 2008).

Civil Procedure : Judicial Officers : Judges : Discretion

3. Where appellants urged that the district court violated their procedural and substantive due process rights by
limiting them to one hour to present their case, where, at no point in the trial did appellants make an offer of proof
concerning evidence excluded because of time constraints, the appellate court had nothing to review. Health
Enrichment & Longevity Inst., Inc. v. State, 2004 Tex. App. LEXIS 5094 (Tex. App. Austin June 10 2004), opinion
withdrawn by, substituted opinion at 2004 Tex. App. LEXIS 6246 (Tex. App. Austin July 15, 2004).

Civil Procedure : Discovery : Disclosures : Mandatory Disclosures

4. In a case involving the civil commitment of a sexually violent predator, a trial court did not abuse its discretion by
excluding the testimony of one expert because the subject matter of the testimony was not revealed under Tex. R.
Civ. P. 194, the fact that the expert would have been offered for rebuttal was irrelevant, and there was no showing
that the testimony of a State's witness was unanticipated; moreover, the patient did not raise the issue of good
cause or seek a finding that there was no unfair surprise until a motion for a new trial, so it was untimely. In re
Commitment of Marks, 230 S.W.3d 241, 2007 Tex. App. LEXIS 5424 (Tex. App. Beaumont 2007).

Civil Procedure : Discovery : Motions to Compel

5. Pursuant to Tex. R. App. P. 33.1(a) and Tex. R. Evid. 103(a)(1), the lessor in a commercial lease failed to make
an objection in the trial court as to the alleged date defect and discovery rule violation that one of lessee's exhibits
was not created more than 30 days prior to trial as required by Tex. R. Civ. P. 215.5 and waived error, and even if
the lessor had made the proper objection, the trial court could have properly overruled it, because no discovery
request was made for the exhibit as required by Tex. R. Civ. P. 93. Parts Indus. Corp. v. AV.A. Servs., 104 S.W.3d
671, 2003 Tex. App. LEXIS 2244 (Tex. App. Corpus Christi 2003).

Civil Procedure : Summary Judgment : Supporting Materials : General Overview

6. In a tenant's case alleging that her landlord refused to return her personal property, the landlord's objections to
the tenant's summary judgment affidavit were sufficiently specific. The objections identified each sentence that was
being objected to, stated the nature of the objection, and included citations to rules of civil procedure and evidence
and to case law. Koch v. Griffith-Stroud Constr. & Leasing Co., 2004 Tex. App. LEXIS 2549 (Tex. App. Houston
14th Dist. Mar. 23 2004).

Civil Procedure : Pretrial Matters : Motions in Limine : Appeals

7. Attorney's motion in limine was heard on the record and reargued when the successor-in-interest actually
offered the exhibits for admission into evidence, which occurred after jury selection but before opening statements;
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when the successor offered the exhibits and the trial judge asked for objections, at that point, the hearing became a
hearing on the admissibility of the exhibits, and the attorney's objections to the exhibits were preserved. Thus, the
attorney's complaints were not unreviewable. Houston v. Ludwick, 2010 Tex. App. LEXIS 8415, 2010 WL 4132215
(Tex. App. Houston 14th Dist. Oct. 21 2010).

Civil Procedure : Trials : Jury Trials : Jurors : Selection : Voir Dire

8. During voir dire in a termination of parental rights case, a trial court's alleged limitation on questioning was not
preserved for appellate review under Tex. R. App. P. 33.1(a) and Tex. R. Evid. 103 because an attorney did not
give an explanation after the State's objection, but reworded the question and proceeded without further objection.
Inre C.S., 2007 Tex. App. LEXIS 5481 (Tex. App. Fort Worth July 12 2007).

Civil Procedure : Trials : Jury Trials : Jury Instructions : Requests for Instructions

9. Employer's contention that the trial court erred by failing to instruct the jury that damages in a negligence action
could not arise from conduct that amounted to statutory sexual harassment was waived for appellate review
because during the charge conference, the employer did not plainly make the trial court aware of its complaint.
Waffle House, Inc. v. Williams, 314 S.W.3d 1, 2007 Tex. App. LEXIS 843, 100 Fair Empl. Prac. Cas. (BNA) 451
(Tex. App. Fort Worth 2007).

Civil Procedure : Remedies : Costs & Attorney Fees : General Overview

10. In a tax lien foreclosure suit, the tax lien holder was not estopped from recovering attorney fees at the rate of
15 percent under Tex. Tax Code Ann. § 33.48; although the tax lien holder requested attorney fees as authorized
by Tex. Tax Code Ann. § 32.06 et seq., that citation reasonably included Tex. Tax Code Ann. § 32.065(c), which
provided that an assignee of a taxing authority was subrogated to all rights of the taxing authority, and the issue
was not properly preserved under Tex. R. App. P. 33.1(a) and Tex. R. Evid. 103(a)(1) because an estoppel
argument was not made to the trial court. JB Joyce, Ltd. v. Regions Fin. Corp., 2005 Tex. App. LEXIS 7246 (Tex.
App. Texarkana Sept. 1 2005).

Civil Procedure : Remedies : Damages : Punitive Damages

11. Where the reviewing court could not determine whether the objection made to the trial court was the same
objection as on appeal, a civil defendant failed under Tex. R. App. P. 33.1(a) and Tex. R. Evid. 103(a)(1), to
preserve a claim as to the trial court's definition of "malice,” in a case involving punitive damages. Morrison v.
Standerfer, 2010 Tex. App. LEXIS 2152 (Tex. App. Fort Worth Mar. 25 2010).

Civil Procedure : Appeals : Remands

12. Although a mother in a parental rights proceeding failed to preserve error on her objections to the reliability of
the expert testimony presented during the proceeding because she did not file a written objection to the expert's
testimony or object or ask any questions of the expert during the pretrial hearing, an appellate court held that it had
broad discretion to remand in the interest of justice because the trial court had erred in overruling the father's
objection to the expert opinion and that error was harmful, which made a new trial necessary. Inre S.E.W., 168
S.W.3d 875, 2005 Tex. App. LEXIS 3809 (Tex. App. Dallas 2005).

Civil Procedure : Appeals : Reviewability : Preservation for Review

13. Issues were waived on review, because the dentist failed to appear and raise objection to the testimony of the
board's expert witness, and the error concerning the dentist's employer could easily have been corrected had the
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dentist brought it to the board's attention but his motion for rehearing of the board's order raised no issue regarding
the sufficiency of the evidence supporting the finding. Mcintosh v. Tex. State Bd. of Dental Examiners, 2014 Tex.
App. LEXIS 2751, 2014 WL 931260 (Tex. App. Amarillo Mar. 10 2014).

14. Patient's counsel made an offer of proof covering other areas of the doctor's testimony, but did not ask
questions regarding the doctor's rate of error, and because the patient failed to include questions and elicit answers
regarding the doctor's rates of error during his offers of proof, it could not be determined whether the exclusion of
the evidence was harmful, and the patient's claim was not preserved. In re Commitment Lovings, 2013 Tex. App.
LEXIS 12927, 2013 WL 5658426 (Tex. App. Beaumont Oct. 17 2013).

15. Husband did not assert that his constitutional complaint could be raised for the first time on appeal and he
waived the issue for review and he failed to preserve the issue that he was not permitted to present specific
evidence and ask specific questions of witnesses with an offer of proof or formal bill of exception, Tex. R. Evid.
103(a)(2); if the parties or the trial court did not agree with the contents of the bill, the rules provided a procedure for
presenting the bill, Tex. R. Civ. P. 33.2(c)(2)(A)-(C). Lancaster v. Lancaster, 2013 Tex. App. LEXIS 7708 (Tex. App.
Houston 1st Dist. June 25 2013).

16. Mother failed to preserve for review her contention that the trial court abused its discretion by excluding a
psychologist's report from evidence because she never offered the report into evidence and there was nothing in
the record showing that she made an offer of proof or a bill of exception. In the Interest of L.D.W., 2013 Tex. App.
LEXIS 6195 (Tex. App. Houston 14th Dist. May 21 2013).

17. Objection on relevance grounds did not preserve error under Tex. R. App. P. 33.1(a) and Tex. R. Evid.
103(a)(1) as to an asserted Tex. R. Evid. 404(b) error. Helping Hands Home Care, Inc. v. Home Health of Tarrant
County, Inc., 393 S.W.3d 492, 2013 Tex. App. LEXIS 820, 2013 WL 326319 (Tex. App. Dallas Jan. 29 2013).

18. Defendant failed to preserve for appellate review her claims that the trial court improperly admitted evidence,
including expert testimony, because she failed to object to the evidence when it was presented during the trial as
required by Tex. R. App. P. 33.1. Inre A.B.G., 2013 Tex. App. LEXIS 601, 2013 WL 257311 (Tex. App. Beaumont
Jan. 24 2013).

19. Mother waived on appeal her claim that the expert's testimony was not relevant, because she made no such
objection at trial, nor did she move to strike any of the testimony. Mueller v. Bran, 2013 Tex. App. LEXIS 176, 2013
WL 123693 (Tex. App. Houston 1st Dist. Jan. 10 2013).

20. In a partition action, the appellant property owner's complain of the relevancy of the evidence was not
preserved for review because the exhibit had already been admitted when the appellee property owner testified and
appellant did not object to appellee's expert's testimony; the same or similar evidence that appellant complained of
on appeal was admitted elsewhere in the trial without a relevance objection, Tex. R. App. P. 33.1(a), Tex. R. Evid.
103(a)(1). Williams v. Mai, 2012 Tex. App. LEXIS 10513, 2012 WL 6644704 (Tex. App. Houston 1st Dist. Dec. 20
2012).

21. Hearsay objection was not preserved for review, because appellants' counsel made only a general hearsay
objection to the admission of the witness's testimony and did not object with specificity, despite the trial court's
invitation to him to do so; nor did he obtain a definitive adverse ruling while the trial court was in a proper position to
change its conditional ruling of admissibility and the claimant was in a position to offer other testimony or to
subpoena the witness to testify. Tryco Enters. v. Robinson, 390 S.W.3d 497, 2012 Tex. App. LEXIS 7810, 2012 WL
4021126 (Tex. App. Houston 1st Dist. Sept. 13 2012).
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22. In a case involving a forum selection clause, although two guarantors made a number of objections to an
affidavit in an appellate brief, none of the objections were made at a hearing. Therefore, the issues were overruled.
Chaseekhalili v. Cinemacar Leasing, Inc., 2012 Tex. App. LEXIS 6617 (Tex. App. Fort Worth Aug. 9 2012).

23. At the hearing on a mation for closure of the estate and approval of the inventory, the trial court did not abuse
its discretion by refusing to hear testimony from appellee estate administrator and his counsel. Because appellant
estate beneficiary did not make an offer of proof of the substance of the evidence he hoped to elicit, he did not
preserve the error for review under Tex. R. Evid. 103(a), (b). In re Estate of Denton, 2012 Tex. App. LEXIS 6212,
2012 WL 3063845 (Tex. App. Eastland July 26 2012).

24. Patient failed to object when the State read his admissions into evidence and when it explained the requests
for admissions; the patient failed to preserve his complaints for appeal, Tex. E. Evid. 103(a)(1), Tex. R. App. P.
33.1. In re Kilpatrick, 2011 Tex. App. LEXIS 6997, 2011 WL 3925665 (Tex. App. Beaumont Aug. 25 2011).

25. Daughter did not claim that she intended to demonstrate that the signature on the deed was not her mother's,
and there was no dispute that the signature on the notarized deed belonged to the decedent; instead, the only issue
at trial was whether the decedent had the mental capacity to sign the deed. In re Estate of Johnson, 2011 Tex. App.
LEXIS 6243, 2011 WL 3503188 (Tex. App. Texarkana Aug. 11 2011).

26. Error was preserved for review, because objections to evidence offered out of the jury's presence would be
deemed to apply to such evidence when admitted without the necessity of repeating the objection. Schultz v.
Lester, 2011 Tex. App. LEXIS 5866, 2011 WL 3211271 (Tex. App. Dallas July 29 2011).

27. Trial court's explanation did not indicate approval of the State's argument, indicate disbelief in the defense's
position, or diminish the credibility of the defense's approach; because the inmate did not object to the trial court's
explanation, he waived his complaint. In re Frazier, 2011 Tex. App. LEXIS 4896 (Tex. App. Beaumont June 30
2011).

28. Husband's complaint was not preserved for review where although he contended the trial court prevented him
from presenting evidence of the wife's alleged adultery, the husband did not identify what additional evidence he
was prevented from presenting, and he made no offer of proof or hill of exception for the appellate court to review.
Ismik v. Ibrahimbas, 2011 Tex. App. LEXIS 4540 (Tex. App. Houston 14th Dist. June 16 2011).

29. Insurer failed to preserve error with regard to its appellate issues, Tex. R. App. P. 33.1(a), as it made its
arguments against setting a hearing on attorney's fees, not against actually awarding the employee attorney's fees;
the insurer did not inform the court that it had additional evidence to put on and objections to make. Am. Cas. Co. v.
Neuwirth, 2011 Tex. App. LEXIS 4069, 2011 WL 2139121 (Tex. App. Austin May 26 2011).

30. Because appellant did not make an offer of proof under Tex. R. Evid. 103(a)(2), obtain an adverse ruling on
the admissibility of evidence, or otherwise make a record of the proposed evidence by a bill of exception, he failed
to preserve his complaint under Tex. R. App. P. 33.1 that the trial court erred in excluding his testimony concerning
a request to change his child's surname. In re Interest of R.F., 2011 Tex. App. LEXIS 2373 (Tex. App. Beaumont
Mar. 31 2011).

31. In a commercial dispute, the seller waived his challenge to the trial court's ruling on deposition testimony in
which he asserted his Fifth Amendment privilege against self-incrimination by withdrawing the proffered testimony.
The issue was not preserved for review under Tex. R. App. P. 33.1(a)(1)(A); Tex.R. Evid. 103(a)(1). Ferro v.
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Dinicolantonio, 2011 Tex. App. LEXIS 955, 2011 WL 494741 (Tex. App. Houston 1st Dist. Feb. 10 2011).

32. In a dispute between a condominium association and a unit owner, because the owner failed to object or make
an offer of proof, evidentiary issues were waived under Tex. R. App. P. 33.1(a) and Tex. R. Evid. 103(a)(2). Bosch
v. Cedar Vill. Townhomes Homeowners Ass'n, 2011 Tex. App. LEXIS 804, 2011 WL 346317 (Tex. App. Houston
1st Dist. Feb. 3 2011).

33. In the insureds' appeal of a judgment entered in favor of the insurer, the court held that: (1) the insurer's expert
did not admit that his testimony was speculative; (2) to the extent that the insureds challenged the expert's
qualifications to testify regarding roof damage or that his opinion was not reliable, the complaint was waived
because there was no timely objection to his qualifications or the reliability of his testimony; and (3) the expert's
testimony was based on his training and 28 years of experience. Patel v. Nautilus Ins. Co., 2011 Tex. App. LEXIS
724, 2011 WL 345967 (Tex. App. Corpus Christi Jan. 28 2011).

34. Claimant failed to show that the trial court erred by admitting irrelevant evidence, because the issue was not
preserved for review, when the claimant did not object at trial to the dealership's first exhibit, the claimant objected
to the dealership's second exhibit, but the objection was based on hearsay rather than relevance, and the claimant
did not identify on appeal any other specific evidence that should not have been admitted. Opuiyo v. Houston Auto
M. Imps., Ltd., 2011 Tex. App. LEXIS 58, 2011 WL 61853 (Tex. App. Houston 14th Dist. Jan. 6 2011).

35. Because the detective failed to address each document he objected to, identify which parts of the document
contained hearsay and hearsay within hearsay, and explain why the documents were not admissible as a statement
by a party opponent, his claim was rejected on appeal. Both at trial and on appeal, the detective made a blanket
objection without identifying each part of each statement that contained hearsay with hearsay, and as such, his
objection was not sufficiently specific to preserve error. Flores v. City of Liberty, 318 S.W.3d 551, 2010 Tex. App.
LEXIS 6298 (Tex. App. Beaumont Aug. 5 2010).

36. In a child custody case, because a father failed to make an offer of proof under Tex. R. Evid. 103(a)(2)
concerning the proposed testimony from his daughter, an issue relating to the exclusion of her testimony was not
properly preserved for appellate review. Further, the father's comment to the trial court was not a sufficient burden
of proof. Conn v. Rhodes, 2009 Tex. App. LEXIS 6587, 2009 WL 2579577 (Tex. App. Fort Worth Aug. 20 2009).

37. In a civil commitment case involving a sexually violent predator, an alleged error relating to a decision to allow
experts to testify regarding a patient's truthfulness was not preserved for appellate review because it did not appear
that he made an objection at trial. In re Commitment of Tolleson, 2009 Tex. App. LEXIS 3660 (Tex. App. Beaumont
May 28 2009).

38. In a trust dispute, a grandson did not preserve his complaint regarding the exclusion of the testimony of a
witness because he did not file an offer of proof or follow the procedures relating to a formal bill of exceptions.
Cooper v. Cochran, 288 S.W.3d 522, 2009 Tex. App. LEXIS 2522 (Tex. App. Dallas Apr. 9 2009).

39. In a divorce case, a former husband failed to preserve an alleged error relating to child support because he did
not bring to a trial court's attention a discrepancy between the oral pronouncement of child support and the amount
that he was ordered to pay in both the original and corrected decrees. Further, he did not challenge the finding that
his net monthly income was $ 6,000, and the $ 1,500 child support amount awarded in the original and corrected
decrees was consistent with the guidelines for that income amount. Beckner v. Beckner, 2009 Tex. App. LEXIS
759, 2009 WL 279485 (Tex. App. Fort Worth Feb. 5 2009).
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40. Trial judges are not required to adopt the methods of Sherlock Holmes and divine without written or oral
guidance as to where, when, why, and how an expert's report is conclusory. Therefore, in a health care liability
case, an alleged error was not preserved for review under Tex. R. App. P. 33.1(a) because a doctor's objection
before a trial court was that an expert report was factually inaccurate; however, on appeal, he acknowledged that
he was not raising a factual inaccuracy argument. Plemons v. Harris, 2009 Tex. App. LEXIS 145, 2009 WL 51290
(Tex. App. Fort Worth Jan. 8 2009).

41. In a negligence suit, the intervenors second objection to a doctor's expert testimony referred to the general
violation of a motion in limine and was non-specific as to the basis of their objection under Tex. R. Evid. 103.
Because intervenors did not identify the basis of their objection and there was no record of the trial court's placing
any limitations on the expert's testimony, the intervenor's objection was insufficient and waived under Tex. R. App.
P. 33.1. Sinegaure v. Bally Total Fitness Corp., 2008 Tex. App. LEXIS 9435 (Tex. App. Houston 1st Dist. Dec. 18
2008).

42. In a trust dispute, a grandson did not preserve his complaint regarding the exclusion of the testimony of a
witness because he did not file an offer of proof or follow the procedures relating to a formal bill of exceptions.

43. In a termination of parental rights case, the father failed to preserve for appellate review his arguments that the
continuation of the trial in his absence infringed upon his constitutional rights because the record did not
demonstrate that the father lodged his own objection based on constitutional grounds challenging the trial court's
decision to proceed with the trial. Although the mother's counsel stated that "we" believe that the father had a
constitutional right to be at trial, the mother's counsel did not represent the father at trial, nor did the father's counsel
join in the objection. In re T.H., 2008 Tex. App. LEXIS 8413 (Tex. App. Fort Worth Nov. 6, 2008).

44. Bill of review was denied in a paternity case because a purported father waived his argument regarding
substituted service under Tex. R. Civ. P. 106 based on statements that his attorney made to the trial court; further,
due to the waiver, the issue relating to substituted service was not preserved for appellate review. Moreover, since
actual notice was not required for substituted service to be effective, evidence regarding actual notice was not
heard as it was not relevant and did not affect the substantial rights of the parties. Thomas v. Wheeler, 2008 Tex.
App. LEXIS 5617 (Tex. App. Texarkana July 29 2008).

45. Where an ex-wife failed to make an offer of proof or file a formal bill of exceptions at the trial stage, she had
failed to preserve for appeal her claim that the trial court erred in failing to admit her documents into evidence
because although she stated in her brief that copies of the documents were in the appellate record, she did not
state where in the record the documents could be found, and the appellate court was unable to locate them in its
review of the record; in any event, simply filing the excluded evidence was not sufficient to make a proper bill of
exceptions. Darby v. Darby, 2008 Tex. App. LEXIS 3452 (Tex. App. Tyler May 14 2008).

46. Because the record did show any objections to the evidence, the court rejected the parents' claim that hearsay
evidence constituted the majority of the evidence presented in a proceeding concerning the conservatorship of their
daughter, and therefore no error was shown by the district court's consideration of unobjected-to evidence.
Rodriguez v. Tex. Dep't of Family & Protective Servs., 2008 Tex. App. LEXIS 3387 (Tex. App. Austin May 8 2008).

47. In a personal injury suit, appellants properly preserved the error, if any, regarding excluded evidence of
appellee's consumption of alcohol because, although single offers of proof from a witness might have elicited
testimony concerning multiple classifications of excluded evidence, i.e., evidence concerning both the consumption
of alcohol and speeding, the trial court was not prevented from differentiating between such testimony and making
separate rulings on the same. PPC Transp. v. Metcalf, 254 S.W.3d 636, 2008 Tex. App. LEXIS 3291 (Tex. App.
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Tyler 2008).

48. Driver in a car accident negligence case failed to preserve alleged trial court errors for review because he
failed to object, request curative instructions, or move for a mistrial; further, any error in the admission of testimony
regarding a prior accident and an undisclosed witness to the accident was harmless. Gallaher v. Brown, 2008 Tex.
App. LEXIS 2851 (Tex. App. Fort Worth Apr. 17 2008).

49. Appellants, the children of a decedent, failed to preserve certain issues for appeal because they did not object
to the issue as required by Tex. R. App. P. 33 and Tex. R. Evid. 103; the only exception was an issue involving a
legal sufficiency challenge following a bench trial, which could be challenged for the first time on appeal pursuant to
Tex. R. App. P. 33 and Tex. R. Civ. P. 324. Hulen v. Hamilton, 2008 Tex. App. LEXIS 1672 (Tex. App. Fort Worth
Feb. 28 2008).

50. In a personal injury case, failure to object waived a claim that statements made in compromise negotiations
were inadmissible and were improperly admitted at a hearing on a motion to dismiss; an objection was required to
preserve error, as provided in Tex. R. Evid. 103. Hamrick v. Lopez, 2007 Tex. App. LEXIS 8113 (Tex. App.
Beaumont Oct. 11 2007).

51. In a civil commitment proceeding for appellant, who was found to be a sexually violent predator, where
appellant argued that the trial court erred in allowing the State's expert witness, a board-certified psychiatrist, to
testify, challenging the standard that she employed in reaching her opinion that he was likely to reoffend, he had not
preserved the issue for review; an expert-reliability challenge asking the reviewing court to examine the expert's
underlying methodology, technique, or foundational data, required a timely objection so that the trial court had the
opportunity to conduct such analysis. In re Commitment of Gollihar, 224 S.W.3d 843, 2007 Tex. App. LEXIS 3786
(Tex. App. Beaumont 2007).

52. Helicopter service facility did not preserve for appeal objections to an affidavit proffered by a helicopter
manufacturer in support of the manufacturer's motion for summary judgment; each of the service facility's
objections--to a lack of verification and authentication and to the affidavit of an interested witness--presented
defects of form; because the trial court did not rule on these objections, they were not preserved for appellate
review. Cent. Am. Aviation Servs., S. A. v. Bell Helicopter Textron, Inc., 2007 Tex. App. LEXIS 1469 (Tex. App. Fort
Worth Mar. 1 2007).

53. Record did not reveal that the track owner ever specifically brought the couple's expert's qualifications or the
reliability of his testimony to the trial court's attention and obtained a ruling from the court; consequently, the owner
failed to preserve for appellate review any challenge relating to the expert's qualifications or the reliability of his
testimony. S.E.A. Leasing, Inc. v. Steele, 2007 Tex. App. LEXIS 1337 (Tex. App. Houston 1st Dist. Feb. 22 2007).

54. Employer's contention that the trial court erred by failing to instruct the jury that damages in a negligence
action could not arise from conduct that amounted to statutory sexual harassment was waived for appellate review
because during the charge conference, the employer did not plainly make the trial court aware of its complaint.
Waffle House, Inc. v. Williams, 314 S.W.3d 1, 2007 Tex. App. LEXIS 843, 100 Fair Empl. Prac. Cas. (BNA) 451
(Tex. App. Fort Worth 2007).

55. Husband did not properly preserve for review his assertion that the trial court abused its discretion when it
appointed the mediator as arbitrator because there was no record of an objection being made to the trial court or of
a ruling on the objection as required by Tex. R. Evid. 103. Gaskin v. Gaskin, 2006 Tex. App. LEXIS 7689 (Tex. App.
Fort Worth Aug. 31 2006).
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56. In a negligence action arising from a motor vehicle accident, failure to object waived, under Tex. R. App. P.
33.1(a) and Tex. R. Evid. 103, claims of falsified or spoliated evidence. Kadyebo v. Chako, 2006 Tex. App. LEXIS
416 (Tex. App. Fort Worth Jan. 19 2006).

57. In a civil forfeiture proceeding, defendant waived his complaint concerning evidence seized from his wallet
during a pat down search incident to his arrest for possession of a controlled substance; defendant made no
objection when the state presented testimony concerning the evidence. $ 1,590.00 United States Currency v. Tex.,
2005 Tex. App. LEXIS 10423 (Tex. App. Fort Worth Dec. 15 2005).

58. In child custody and support enforcement proceedings, the mother's failure to object to the trial court's
questioning waived the issue under Tex. R. App. P. 33.1 and Tex. R. Evid. 103; also, the questioning did not deny
the mother her federal or state constitutional rights to a fair trial or violate Tex. R. Evid. 605 because the judge did
not testify as a witness at the trial and the questions were reasonable and fact-based. Kogel v. Robertson, 2005
Tex. App. LEXIS 10028 (Tex. App. Austin Dec. 2 2005).

59. Trial court did not prevent appellant from presenting error to the reviewing court through an offer of proof
because, while the trial court denied appellant an opportunity to develop the excluded testimony in a question-and-
answer form, her attorney informed the court of the substance of the testimony in an offer of proof. In reaching that
conclusion, the court compared Tex. R. Evid. 103(a)(2), providing that an offer of proof was a trial-time offer of
evidence excluded by court, and Tex. R. App. P. 33.2, setting out that a formal bill of exception was a post-trial offer
of evidence in written form. In re A A.E., 2005 Tex. App. LEXIS 4419 (Tex. App. Corpus Christi June 9 2005).

60. Although a mother in a parental rights proceeding failed to preserve error on her objections to the reliability of
the expert testimony presented during the proceeding because she did not file a written objection to the expert's
testimony or object or ask any questions of the expert during the pretrial hearing, an appellate court held that it had
broad discretion to remand in the interest of justice because the trial court had erred in overruling the father's
objection to the expert opinion and that error was harmful, which made a new trial necessary. Inre S.E.W., 168
S.W.3d 875, 2005 Tex. App. LEXIS 3809 (Tex. App. Dallas 2005).

61. In a termination of parental rights case, the mother did not preserve her complaint for review because the
complaint did not comport with the mother's objection made at the time certain testimony was being offered. At trial,
the mother complained that a social worker had not followed statutory procedures under the Texas Health and
Safety Code, but, on review, the mother complained that the social worker's testimony violated Tex. R. Evid. 510.
Additionally, the mother's second objection at trial, which was based on Rule 510, was not made until after the
social worker left the witness stand; therefore, this objection was not timely made. In re Smith, 2005 Tex. App.
LEXIS 990 (Tex. App. Dallas Feb. 8 2005).

62. Customer argued that the trial court erred in denying her motion to compel discovery, but her counsel
conceded at oral argument that she did not obtain a ruling from the trial court on the motion to compel; to preserve
a complaint for the appellate court's review, a party had to have presented to the trial court a timely request,
objection, or motion that stated the specific grounds for the desired ruling, Tex. R. Evid. 103(a)(1), and the objecting
party had to also get an express or implied ruling from the trial court, and because the customer failed to present
her objection to the trial court and obtain a ruling, she waived this complaint on appeal. Banks v. River Oaks Steak
House, 2004 Tex. App. LEXIS 7517 (Tex. App. Fort Worth Aug. 19 2004).

63. Where a trial court did not exclude testimony regarding a patient's motive in bringing a negligence action
based on medical malpractice against his doctor, but rather, indicated that the questioning was to be disallowed at
one point and could be raised again later, but the patient failed to introduce the evidence again, there was no ruling
excluding the evidence for purposes of appellate review and accordingly, the patient failed to preserve the error
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pursuant to Tex. R. App. P. 33.1 and Tex. R. Evid. 103(a)(2). Ramsey v. Cravey, 2004 Tex. App. LEXIS 5724 (Tex.
App. San Antonio June 30 2004).

64. Where a wife in a divorce proceeding failed to make an offer of proof pursuant to Tex. R. Evid. 103 or file a
formal bill of exception pursuant to Tex. R. App. P. 33.2, and the substance of the evidence she sought to present
was not apparent from the record, her complaint that the trial court erred by not allowing her to prove that she had
separate property and by finding that she had none was not preserved for appellate review under Tex. R. App. P.
33.1(a). Furthermore, because the wife did not present evidence of her ownership of separate property, the
correctness of the trial court's finding that she had none had to be presumed under Tex. Fam. Code Ann. § 3.003.
Smith v. Smith, 143 S.W.3d 206, 2004 Tex. App. LEXIS 5670 (Tex. App. Waco 2004).

65. Pursuant to Tex. R. App. P. 33.1(a) and Tex. R. Evid. 103(a)(1), the lessor in a commercial lease failed to
make an objection in the trial court as to the alleged date defect and discovery rule violation that one of lessee's
exhibits was not created more than 30 days prior to trial as required by Tex. R. Civ. P. 215.5 and waived error, and
even if the lessor had made the proper objection, the trial court could have properly overruled it, because no
discovery request was made for the exhibit as required by Tex. R. Civ. P. 93. Parts Indus. Corp. v. A.V.A. Servs.,
104 S.W.3d 671, 2003 Tex. App. LEXIS 2244 (Tex. App. Corpus Christi 2003).

66. Pursuant to Tex. R. App. P. 33.1(a) and Tex. R. Evid. 103(a)(1), the lessor in a commercial lease did not
preserve by a proper objection any error regarding the lessee's alleged lack of standing to bring the suit; thus, any
error as to lack of standing was waived. Parts Indus. Corp. v. A.V.A. Servs., 104 S.\W.3d 671, 2003 Tex. App.
LEXIS 2244 (Tex. App. Corpus Christi 2003).

Civil Procedure : Appeals : Standards of Review : General Overview

67. Pursuant to Tex. R. Evid 103(a)(2), error may not be predicated upon a ruling which excludes evidence unless
a substantial right of the party is affected, and the substance of the objection is made known to the trial court by
offer of proof; however, in this termination of parental rights case, the mother's attorney adequately described the
substance of the proposed testimony, introduced the witness's letter, and referenced the best interest of the
children, and the appeals court found this showing sufficient under the circumstances. In re N.R.C., 94 S.W.3d 799,
2002 Tex. App. LEXIS 8566 (Tex. App. Houston 14th Dist. 2002).

Civil Procedure : Appeals : Standards of Review : Abuse of Discretion

68. Mother failed to preserve for review her assertion that the court abused its discretion by excluding evidence
that the Texas Department of Family and Protective Services moved to strike her divorce petition, because the
excluded evidence was subject to a motion in limine, and at no other time before or during trial did the mother ever
object to the exclusion of the evidence. Casillas v. Tex. Dep't of Family & Protective Servs., 2010 Tex. App. LEXIS
2210, 2010 WL 1173074 (Tex. App. Austin Mar. 24 2010).

Civil Procedure : Appeals : Standards of Review : Harmless & Invited Errors : General Overview

69. Despite sustaining defedant's hearsay objection in an action to quiet title, the trial court later allowed plaintiff to
testify to many of the facts surrounding decedent's alleged parol gift; because the trial court allowed evidence of the
substantial improvements plaintiff made to the land during decedent's lifetime and plaintiff's continuous possession
of the land, the appellate court could not say that the trial court's ruling on decedent's hearsay statement to plaintiff
regarding her donative intnet caused the rendition of an improper judgment. Conner v. Johnson, 2004 Tex. App.
LEXIS 9633 (Tex. App. Fort Worth Oct. 28 2004).
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70. In an inverse condemnation case, a trial court's refusal to allow the State to give an offer of proof was
harmless because the substance of the evidence was apparent from the context within which the questions were
asked; moreover, the testimony the State sought to offer concerning the impairment of access and the viability of
driveway proposals was immaterial to the issue of damages. State v. Delany, 149 S.W.3d 655, 2004 Tex. App.
LEXIS 2385 (Tex. App. Houston 14th Dist. 2004), reversed by 2006 Tex. LEXIS 416, 49 Tex. Sup. Ct. J. 557 (Tex.
20086).

Civil Procedure : Appeals : Standards of Review : Harmless & Invited Errors : Harmless Error Rule

71. Any error by determining the drug test results were admissible was harmless, because the father's testimony
was admitted without objection, when the content of the testimony was cumulative of the drug test results the father
argued were inappropriately admitted. D.O.H. v. Tex. Dep't of Family & Protective Servs., 2011 Tex. App. LEXIS
6685, 2011 WL 3684568 (Tex. App. Houston 14th Dist. Aug. 23 2011).

Civil Procedure : Appeals : Standards of Review : Reversible Errors

72. Any error in the admission of the expert's testimony did not affect the patient's substantial rights, because the
trial court gave the jury a limiting instruction regarding the use of hearsay evidence. In re Commitment of Villegas,
2013 Tex. App. LEXIS 1596, 2013 WL 645239 (Tex. App. Beaumont Feb. 21 2013).

Civil Procedure : Eminent Domain Proceedings : Experts

73. In an action arising from the State's partial taking of owners' property for use in a highway project, the trial
court did not abuse its discretion in overruling the State's pretrial motion to exclude the testimony of the owners'
designated real estate appraiser without conducting an evidentiary hearing where the appraiser's qualifications
were not challenged, and where he generally utilized the long favored comparable sales approach for appraising
real property. The State failed to show that the denial of its motion affected a substantial right of the State pursuant
to Tex. R. Evid. 103(a). State v. Petropoulos, 346 S.W.3d 619, 2009 Tex. App. LEXIS 3021 (Tex. App. Austin Apr.
28 2009).

Computer & Internet Law : Criminal Offenses : Sex Crimes

74. In a case where defendant was convicted under Tex. Penal Code Ann. § 33.021(b), there was no ineffective
assistance of counsel because a trial court would not have erred by admitting an exhibit showing pictures of scantily
clad children that defendant was purportedly viewing at a library over a proper specific objection made by defense
counsel; defense counsel had merely objected based on an improper predicate. It was evident from a librarian's
testimony that the photographs were the product of a reliable system, pursuant to Tex. R. Evid. 901(b)(9), and the
proof was sufficient to demonstrate that the challenged exhibit was what its proponent claimed it to be under Tex.

R. Evid. 901(a). Brier v. State, 2009 Tex. App. LEXIS 3749, 2009 WL 998638 (Tex. App. Tyler Apr. 15 2009).

Constitutional Law : Bill of Rights : Fundamental Rights : Search & Seizure : Scope of Protection

75. In a civil forfeiture proceeding, defendant waived his complaint concerning evidence seized from his wallet
during a pat down search incident to his arrest for possession of a controlled substance; defendant made no
objection when the state presented testimony concerning the evidence. $ 1,590.00 United States Currency v. Tex.,
2005 Tex. App. LEXIS 10423 (Tex. App. Fort Worth Dec. 15 2005).

Constitutional Law : Bill of Rights : Fundamental Rights : Criminal Process : Assistance of Counsel
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76. Prosecutors should avoid using an evidentiary objection to inject new facts into the record when such
assertions are otherwise unsupported by properly admitted evidence. Bryant v. State, 282 S.W.3d 156, 2009 Tex.
App. LEXIS 1737 (Tex. App. Texarkana Mar. 13 2009).

Constitutional Law : Bill of Rights : Fundamental Rights : Criminal Process : Right to Confrontation

77. In a delinquency proceeding, a Confrontation Clause issue was preserved for review, even though the juvenile
failed to identify for the trial court the particular portions of a contested report that he considered to be inadmissible,
because the comments of the prosecutor, defense counsel, and the trial court all indicated that the basis for the
objection was apparent from the context. In re M.P., 220 S.W.3d 99, 2007 Tex. App. LEXIS 921 (Tex. App. Waco
2007).

Criminal Law & Procedure : Criminal Offenses : Controlled Substances : Possession : Simple Possession :
General Overview

78. In an appeal from a marijuana conviction, the court reviewed the admission of the marijuana, even though
defendant failed to object at the time that the evidence was admitted; under Tex. R. Evid. 103, defendant was not
required to object to the admission of the marijuana in order to preserve error because the trial court heard the
objection to the admission of the marijuana outside of the presence of the jury and admitted the evidence. Skinner
v. State, 2006 Tex. App. LEXIS 5498 (Tex. App. Dallas June 28 2006).

Criminal Law & Procedure : Criminal Offenses : Crimes Against Persons : Assault & Battery : Aggravated
Offenses

79. Probative value of evidence regarding whether defendant and the complainant continued their relationship
after the aggravated assault with a deadly weapon was slight for the purpose of showing whether the alleged
assault occurred; in addition, because of the graphically sexual nature of the photos that defendant sought to
introduce into evidence, there was a danger that the jury would unfairly consider them for purposes other than that
for which they were offered; in any event, because the record contained no offer of proof or bill of exceptions
containing the substance of the testimony that defendant sought to elicit, pursuant to Tex. R. Evid. 103, defendant's
complaint presented nothing for the appellate court's review. Carranza v. State, 2006 Tex. App. LEXIS 10137 (Tex.
App. Houston 14th Dist. Nov. 28 2006).

Criminal Law & Procedure : Criminal Offenses : Crimes Against Persons : Domestic Offenses : General
Overview

80. Defendant's convictions of indecency with a child by contact and exposure pursuant to Tex. Penal Code Ann.
§ 21.11 were affirmed, even though two witness were erroneously permitted to testify as outcry witnesses under
Tex. Code Crim. Proc. Ann. art. 38.072, and the counselor was erroneously allowed to testify under Tex. R. Evid.
803(4) regarding the victim's statements during counseling, and where the testimony did not affect defendant's
substantial rights under Tex. R. Evid. 103(a) and Tex. R. App. P. 44.2(b), as defendant admitted that he engaged in
the conduct described in the victim's statements to the three witnesses. Jones v. State, 92 S.W.3d 619, 2002 Tex.
App. LEXIS 8545 (Tex. App. Austin 2002).

Criminal Law & Procedure : Criminal Offenses : Crimes Against Persons : Domestic Offenses : Children :
General Overview

81. In a murder trial involving a claim of self-defense, there was no error in excluding evidence that the victim's
child had been physically abused; to the extent that defendant sought to admit evidence that the victim was
responsible for the child's injuries, defendant made no offer of proof or bill of exception, as required by Tex. R.
Evid.103. Bina v. State, 2008 Tex. App. LEXIS 667 (Tex. App. Houston 1st Dist. Jan. 31 2008).
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Criminal Law & Procedure : Criminal Offenses : Crimes Against Persons : Robbery : Armed Robbery :
Penalties

82. At the punishment phase of a trial for aggravated robbery, any error in admitting a prior conviction for
unlawfully carrying a weapon was harmless under Tex. R. App. P. 44.2(b) and Tex. R. Evid. 103(a). The conviction
was not reiterated or emphasized, the jury also received evidence of three other misdemeanor convictions, and
defendant was sentenced to 40 years, the middle of the sentencing range under Tex. Penal Code Ann. 8§ 12.32(a),
29.03. Abdolahi-Damaneh v. State, 2007 Tex. App. LEXIS 2003 (Tex. App. Dallas Mar. 15 2007).

Criminal Law & Procedure : Criminal Offenses : Homicide : Murder : General Overview

83. In a murder trial, any error in refusing to admit letters written by the victim was harmless under Tex. R. App. P.
44.3 and Tex. R. Evid. 103(a) because there was other evidence of the victim's behavior and demeanor that
defendant sought to admit through the letters. Cantu v. State, 2012 Tex. App. LEXIS 1639, 2012 WL 664939 (Tex.
App. Corpus Christi Mar. 1 2012).

Criminal Law & Procedure : Criminal Offenses : Homicide : Murder : Capital Murder : General Overview

84. In defendant's capital murder case, a court did not err by informing the jury that it had overruled defendant's
objection to the State's attempt to offer defendant's grand jury testimony, which had occurred outside the jury's
presence where the trial judge's explanation was not a comment on the weight of the evidence, and it did not rise to
the level of fundamental error because the judge did not express an opinion on the weight of evidence. Martinez v.
State, 147 S.W.3d 412, 2004 Tex. App. LEXIS 2897 (Tex. App. Tyler 2004), cert. denied, 131 S. Ct. 3073, 180 L.
Ed. 2d 896, 2011 U.S. LEXIS 4930 (2011).

Criminal Law & Procedure : Criminal Offenses : Inchoate Crimes : Conspiracy : Elements

85. In a trial for conspiracy to commit murder, defendant waived the argument that it was error under Tex. R. Evid.
403 to exclude expert and lay testimony of defendant's mental retardation, through which she sought to contest that
she had the requisite mens rea. Defendant did not call the withesses and have their excluded testimony entered
into the record, provided a general and cursory summary statement of the excluded evidence, and failed to meet
the requirements of Tex. R. Evid. 103, in that there was no evidence in the record of defendant's specific mental
impairments or their impact on her mental state at the time of the offense. Rhoten v. State, 299 S.W.3d 349, 2009
Tex. App. LEXIS 8058 (Tex. App. Texarkana Oct. 16 2009).

Criminal Law & Procedure : Criminal Offenses : Miscellaneous Offenses : Riot, Rout & Unlawful Assembly

86. Under Tex. R. Evid. 103 and Tex. R. App. P. 33, defendant failed to preserve an argument that the State
improperly elicited testimony concerning alleged gang membership because defendant failed to identify the
objectionable testimony in the record and did not even assert that defense counsel raised such an objection to the
testimony. Marshal v. State, 2008 Tex. App. LEXIS 1411 (Tex. App. Houston 14th Dist. Feb. 28 2008).

Criminal Law & Procedure : Criminal Offenses : Property Crimes : Larceny & Theft : General Overview

87. In a case involving theft, defendant's objections regarding hearsay and lack of predicate were insufficient to
inform a trial court that an objection to the State's method of proving value was being asserted; however, the failure
to object did not deprive defendant of the constitutional right to insist upon proof beyond a reasonable doubt on the
issue of value. Moff v. State, 131 S.W.3d 485, 2004 Tex. Crim. App. LEXIS 641 (Tex. Crim. App. 2004).
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Criminal Law & Procedure : Criminal Offenses : Sex Crimes : Child Pornography : General Overview

88. Admission of extraneous-offense evidence, regarding defendant's two encounters with children in public
restrooms, did not affect defendant’'s substantial rights because testimony regarding the encounters did not
consume an inordinate amount of time during trial, the State focused the majority of its closing argument on the
evidence establishing the charged offenses, and the trial court gave a limiting instruction. Hoard v. State, 2013 Tex.
App. LEXIS 11760 (Tex. App. Beaumont Sept. 18 2013).

89. Admission of expert testimony regarding the connection between a photograph of a child and sexual arousal
did not affect defendant's substantial rights because there was evidence of images of children on various devices
owned by defendant, one of the devices contained a video of defendant with the victim, and the images were
purposefully placed on defendant's devices. Hoard v. State, 2013 Tex. App. LEXIS 11760 (Tex. App. Beaumont
Sept. 18 2013).

Criminal Law & Procedure : Criminal Offenses : Sex Crimes : Sexual Assault : General Overview

90. In a sexual assault trial, there was no error in limiting defense questioning of a witness regarding sexually
explicit photographs of a woman who appeared to be asleep or unconscious; the witness was permitted to testify in
support of the defensive theory that drug use and sexual conduct of the sort shown in the photographs were
common among persons employed by topless clubs and that the woman in the photographs may have consented
to the acts shown; defendant did not make an offer of proof regarding other questions, as required by Tex. R. Evid.
103. Casey v. State, 2007 Tex. App. LEXIS 7940 (Tex. App. Austin Oct. 5 2007).

91. In a trial for a mother's sexual abuse of her son, it was error under Tex. R. Evid. 404 to admit evidence that
defendant had been a victim of sexual assault as a child to show that she was more likely to commit the offense;
the error was harmful under Tex. R. App. P. 44.2 and Tex. R. Evid. 103 because it was a close case resolved by a
credibility determination between the child and defendant. Kirby v. State, 208 S.W.3d 568, 2006 Tex. App. LEXIS
2785 (Tex. App. Austin 2006).

92. Defendant's objections at an evidentiary hearing outside the jury's presence to determine the admissibility of a
minor's testimony were deemed to apply when the evidence was admitted at his trial for indecency with a child.
Pettigrew v. State, 2006 Tex. App. LEXIS 1898 (Tex. App. Fort Worth Mar. 9 2006).

93. In defendant's aggravated sexual assault of a child case, a court did not err in the sentencing phase, by
admitting a videotape depicting him engaging in sexual activity with an unidentified adult female where the State's
attempt to establish defendant's character for sexual depravity was a legitimate purpose for permitting the
videotape to be shown. Moreover, even if the trial court committed error in permitting the videotape to be played to
the jury, the record did not necessarily establish that defendant suffered harm from its admission; as a result of a
prior felony conviction, the applicable punishment range for the conviction for indecency with a child was enhanced
to the range of 5 to 99 years or life. Chambers v. State, 2004 Tex. App. LEXIS 2693 (Tex. App. Eastland Mar. 25
2004).

Criminal Law & Procedure : Criminal Offenses : Sex Crimes : Sexual Assault : Abuse of Children : General
Overview

94. In a trial for sexual assault and indecency with a child, defendant failed to preserve for review an argument that
he was erroneously prevented from presenting or eliciting evidence of the complainant's sexual history and sexual
sophistication in part because defendant's offer of proof failed to establish that he was seeking to cross-examine or
elicit testimony regarding the complainant's sexual history or sexual sophistication. Martinez v. State, 2014 Tex.
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App. LEXIS 3827, 2014 WL 1396705 (Tex. App. El Paso Apr. 9 2014).

95. Defendant's conviction for aggravated sexual assault of a child under six years of age at the time of the
offense was appropriate because there was no error in the admission of the child's statement to the forensic
interviewer. However, even there was error, it was harmless because evidence regarding the victim's statements
that defendant sexually assaulted her on two occasions came into evidence without objection through the testimony
of a nurse and the SAFE Form, Tex. R. Evid. 103(a)(1). Loya v. State, 2012 Tex. App. LEXIS 8640, 2012 WL
4875499 (Tex. App. Dallas Oct. 16 2012).

96. In defendant's trial for indecency with a child, defendant failed to preserve his objection to an expert's
testimony that false accusations had occurred in about 2 percent of the cases he had been involved in because,
after he objected to the initial question posed to the expert, the State rephrased its question and defendant did not
object to the rephrased question. Smikal v. State, 2012 Tex. App. LEXIS 2904, 2012 WL 1259127 (Tex. App.
Corpus Christi Apr. 12 2012).

97. In a trial for sexual assault of a child, defendant failed to preserve the argument that it was improper to exclude
evidence of the complainant's sexual history because the record did not contain an offer of proof from which the
reviewing court could analyze the excluded testimony, as required by Tex. R. Evid. 103(a) and Tex. R. App. P.
33.1(a). Cordero v. State, 2012 Tex. App. LEXIS 2834, 2012 WL 1248064 (Tex. App. El Paso Apr. 11 2012).

98. In a trial for child sexual assault, defendant's complaint on appeal regarding a nurse's testimony (that the
complainant's scarred hymen could have been caused by an adult's fingers) did not comport, as required by Tex. R.
Evid. 103(a)(1); Tex. R. App. P. 33.1(a)(1), with a pretrial objection to causation testimony; it was doubtful the trial
court considered the nurse's testimony that it was possible for human fingers to cause such injuries. Moore v. State,
2011 Tex. App. LEXIS 6826, 2011 WL 3717058 (Tex. App. Amarillo Aug. 23 2011).

99. In defendant's prosecution for sexual assault of a child under Tex. Penal Code Ann. § 22.011, defendant did
not preserve error for review regarding the exclusion of the testimony of the victim's minor son, who was allegedly
present during all her encounters with defendant, as he did not submit an offer of proof under Tex. R. Evid.
103(a)(2) setting forth the substance of the son's testimony. Daniel v. State, 2011 Tex. App. LEXIS 1996, 2011 WL
941301 (Tex. App. Waco Mar. 16 2011).

100. Court affirmed a judgment convicting defendant of aggravated sexual assault of a child because defendant
did not preserve error for review when he failed to make an offer of proof, and the court could not determine on
what general subject defendant wished to cross-examine the prosecutor had he been allowed to do so. Balderas v.
State, 2006 Tex. App. LEXIS 7801 (Tex. App. Houston 14th Dist. Aug. 31 2006).

Criminal Law & Procedure : Criminal Offenses : Vehicular Crimes : Driving Under the Influence : General
Overview

101. In a negligence suit by a driver against a trucker, the trial court's exclusion of the evidence concerning the
driver's consumption of alcohol required reversal because the jury, believing the driver to be sober, declined to find
the driver negligent; the judgment turned on evidence of the driver's consumption of alcohol, and therefore, the
judgment rendered in favor of the driver was improper. PPC Transp. v. Metcalf, 254 S.W.3d 636, 2008 Tex. App.
LEXIS 3291 (Tex. App. Tyler 2008).

102. In defendant's driving while intoxicated case, defendant's "amended" motion to suppress was not brought to
the trial court's attention until after the State had rested its case during the guilt-innocence stage of the trial. By that
time, the intoxilyzer operator had testified extensively about defendant's refusal, and because her motion to
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suppress on the additional ground was not timely, defendant did not preserve error on that issue. Boles v. State,
2004 Tex. App. LEXIS 3193 (Tex. App. Fort Worth Apr. 8 2004).

Criminal Law & Procedure : Criminal Offenses : Vehicular Crimes : Driving Under the Influence

103. Complaint on appeal as to the reliability of retrograde extrapolation did not comport with his complaint below
that the trial court was not permitting him to take the chemist on voir dire. Therefore, the reliability issue was not
preserved for review under Tex. R. Evid. 103. Garner v. State, 2011 Tex. App. LEXIS 5991, 2011 WL 3278533
(Tex. App. Dallas Aug. 2 2011).

Criminal Law & Procedure : Criminal Offenses : Vehicular Crimes : Driving Under the Influence

104. In a driving while intoxicated case, because defendant did not present evidentiary complaints relating to the
admission of a police officer's testimony and the results of a breath test to a trial court, they were not preserved for
appellate review under Tex. R. App. P. 33.1(a)(1). Egerton v. State, 2009 Tex. App. LEXIS 4848, 2009 WL 1815772
(Tex. App. Fort Worth June 25 2009).

Criminal Law & Procedure : Juvenile Offenders : Juvenile Proceedings : General Overview

105. In a delinquency proceeding, a Confrontation Clause issue was preserved for review, even though the
juvenile failed to identify for the trial court the particular portions of a contested report that he considered to be
inadmissible, because the comments of the prosecutor, defense counsel, and the trial court all indicated that the
basis for the objection was apparent from the context. In re M.P., 220 S.W.3d 99, 2007 Tex. App. LEXIS 921 (Tex.
App. Waco 2007).

Criminal Law & Procedure : Juvenile Offenders : Juvenile Proceedings : Statements

106. Defendant juvenile's complaint regarding the admissibility of his statment was preserved because the record
as a whole indicated an understanding by the judge and counsel that the juvenile's counsel did not intend to forfeit
the issue of admissibility of the statement by stating, "no objection," when it was offered at trial. In re X.J.T., 2014
Tex. App. LEXIS 2312, 2014 WL 787832 (Tex. App. Fort Worth Feb. 27 2014).

Criminal Law & Procedure : Search & Seizure : Exclusionary Rule : Rule Application & Interpretation

107. Objection to the admissibility of evidence under the first sentence of Tex. Code Crim. Proc. Ann. art. 38.23 is
not a prerequisite to the right to a jury instruction regarding a disputed factual issue under the second sentence of
Tex. Code Crim. Proc. Ann. art. 38.23 because a defendant may, but is not required to, object to the admission of
evidence as well as make a request for a Tex. Code Crim. Proc. Ann. art. 38.23 jury instruction; even when the
defendant affirmatively states that he has no objection to the admission of certain evidence, he may still be entitled
to a Tex. Code Crim. Proc. Ann. art. 38.23 jury instruction because the admissibility of evidence and the jury's
consideration of that evidence are not necessarily linked together. Holmes v. State, 248 S.W.3d 194, 2008 Tex.
Crim. App. LEXIS 327 (Tex. Crim. App. 2008).

Criminal Law & Procedure : Search & Seizure : Seizures of Persons

108. Defendant's suppression argument on appeal from a drug conviction--that he was detained without
reasonable suspicion--did not comport with the argument raised in a motion to suppress--that there was no consent
for a search of his vehicle. Therefore, defendant waived the detention issue under Tex. R. App. P. 33.1; Tex. R.
Evid. 103(a). Franklin v. State, 2010 Tex. App. LEXIS 3686, 2010 WL 1957024 (Tex. App. Houston 14th Dist. May
18 2010).
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Criminal Law & Procedure : Interrogation : Miranda Rights : Notice & Warning

109. Defendant failed to preserve for review his complaint under Tex. Code Crim. Proc. Ann. art. 38.22, § 3(a)(2)
because, in light of defendant's clearly and persistently articulated constitutional argument, and the lack of a
statutory reference in his second motion to suppress, defendant's reference to the videotape was most likely part of
his argument that the police had violated his rights under the United States and Texas Constitutions by failing to
Mirandize him. Resendez v. State, 306 S.W.3d 308, 2009 Tex. Crim. App. LEXIS 1439 (Tex. Crim. App. 2009).

Criminal Law & Procedure : Interrogation : Miranda Rights : Right to Counsel During Questioning

110. Because defendant did not object to an officer's testimony that defendant would not provide a statement at
the scene of an aggravated assault without an attorney being present, he did not preserve this issue for review
under Tex. R. Evid. 103(a)(1). Testimonial references to a defendant's pre-arrest silence and his pre-arrest
invocation of the right to counsel do not constitute fundamental error. McCullough v. State, 2005 Tex. App. LEXIS
2253 (Tex. App. Waco Mar. 23 2005).

Criminal Law & Procedure : Interrogation : Miranda Rights : Self-Incrimination Privilege

111. State's questions specifically referenced only one period of time -- when defendant was in police custody and
before Miranda rights were read to him; the context of the questions, therefore, could only implicate defendant's
post-arrest, pre-Miranda right to remain silent, which was protected only by Tex. Const. art. I, § 10; thus, despite the
failure of the objection to specifically reference the Texas Constitution, given the context of the State's question, the
objection was specific enough to have put the trial court on notice of defendant's objection; therefore, defendant's
objection was sufficient to preserve for appellate review his claim that his right against self-incrimination was
violated. Wyborny v. State, 209 S.W.3d 285, 2006 Tex. App. LEXIS 10109 (Tex. App. Houston 1st Dist. 2006).

112. Because defendant complained only generally at trial of his "right to remain silent," without any further
assertions concerning his rights to post-arrest silence under either Tex. Const. art. |, § 10 or the Sanchez case,
defendant's trial objection was not sufficient to make the trial court aware of his complaint, as required by Tex. R.
Evid. 103(a)(1). Moreover, the specific grounds of defendant's complaint were not apparent from the context under
Tex. R. App. P. 33.1(a)(1)(A). Cleveland v. State, 177 S.W.3d 374, 2005 Tex. App. LEXIS 2726 (Tex. App. Houston
1st Dist. 2005), cert. denied 126 S. Ct. 1774, 164 L. Ed. 2d 523, 2006 U.S. LEXIS 3222, 74 U.S.L.W. 3585 (U.S.
2006).

Criminal Law & Procedure : Interrogation : Voluntariness

113. Defendant's contention that the trial court erred when it admitted his statement to detectives on the ground
that it was not voluntary due to his intoxication was not preserved for appellate review because his objections at trial
were not sufficiently specific to inform the trial court that the basis of his objections was involuntariness due to
intoxication. Maden v. State, 2013 Tex. App. LEXIS 2619, 2013 WL 1049040 (Tex. App. Amarillo Mar. 13 2013).

114. Defendant's contention that the trial court erred when it admitted his telephone conversation with his wife
recorded while he was detained a a police department holding facility on the ground that it violated the Texas
wiretapping statute, Tex. Penal Code Ann. § 16.02(b)(1), was not preserved for appellate review because he made
no mention of the wiretapping statute or any other Texas statutory provision in his objection to the admission of the
recording. Maden v. State, 2013 Tex. App. LEXIS 2619, 2013 WL 1049040 (Tex. App. Amarillo Mar. 13 2013).

Criminal Law & Procedure : Preliminary Proceedings : Preliminary Hearings : Evidence



Page 22 of 155
Tex. Evid. R. 103

115. Tex. R. Evid. 609(a) requires that the trial court determine whether the probative value of admitting evidence
of prior convictions outweighs its prejudicial effect to a party, and Tex. R. Evid. 609(f) requires timely notice of the
State's intended use of evidence of prior convictions to provide the defendant a fair opportunity to contest the use of
such evidence, but the phrase "fair opportunity” does not specify at what point in the proceedings the decision as to
admissibility is to be made; there is not authority holding that a "fair opportunity” means an opportunity exclusively
during a pretrial hearing and not during a hearing outside the presence of the jury during a trial on the merits; thus,
the trial court's denial of defendant's motion for a pretrial hearing on his Tex. R. Evid. 609 motion was neither an
abuse of discretion nor reversible error. Yanez v. State, 199 S.W.3d 293, 2006 Tex. App. LEXIS 10540 (Tex. App.
Corpus Christi 2006).

Criminal Law & Procedure : Pretrial Motions & Procedures : Motions in Limine

116. Defendant's objection that the complainant's testimony was in violation of a motion in limine was not a
specific objection sufficient to preserve error, pursuant to Tex. R. App. P. P. 33.1(a)(1), Tex. R. Evid. 103(a)(1). A
motion in limine did not preserve error. Bennett v. State, 2010 Tex. App. LEXIS 4436, 2010 WL 2347066 (Tex. App.
Beaumont June 9 2010).

117. In defendant's burglary case, he failed to preserve for review an issue of the admission of extraneous
offenses because trial counsel made no objection to the State's alleged violation of the motion in limine, and the
record reflected that the district court, if anything, ruled in defendant's favor and excluded evidence related to the
offenses. Thus, the exception provided by Tex. R. Evid. 103 did not apply. Perez v. State, 2009 Tex. App. LEXIS
6521, 2009 WL 2567908 (Tex. App. Austin Aug. 21 2009).

118. In a robbery case, because defendant failed to offer evidence of the victim's voluntary manslaughter
conviction at trial after the trial court granted the State's pretrial motion in limine to exclude evidence of the victim's
voluntary manslaughter conviction, no error was preserved for appeal, as provided in Tex. R. Evid. 103. Windham
v. State, 2008 Tex. App. LEXIS 2440 (Tex. App. Dallas Apr. 7 2008).

Criminal Law & Procedure : Pretrial Motions & Procedures : Suppression of Evidence

119. Appellate court was not required to ignore defendant's point of error based on the trial court's denial of his
pretrial motion to suppress because this rule does not dispense with appellate review of pretrial suppression
motions; instead, it merely serves to protect against waiver of such objections offered outside the presence of the
jury when the same evidence is offered at trial. Jackson v. State, 424 S.W.3d 140, 2014 Tex. App. LEXIS 1170,
2014 WL 409946 (Tex. App. Texarkana Feb. 4 2014).

120. Defendant failed to preserve for appellate review his contention that the trial court erred by denying his
motion to suppress on the ground that the officer lacked reasonable suspicion to justify the traffic stop because he
did not file a pretrial motion to suppress and he did not object before or during the State's case-in-chief to the
admissibility of any evidence the officers obtained after the stop. Sample v. State, 405 S.W.3d 295, 2013 Tex. App.
LEXIS 7288 (Tex. App. Fort Worth June 13 2013).

121. Defendant failed to preserve for appellate review his contention that the trial court erred by denying his
motion to suppress because when the State presented the testimony of the officers who had entered defendant's
apartment, defense counsel did not object or re-urge his motion to suppress. Clark v. State, 2011 Tex. App. LEXIS
5160, 2011 WL 2651902 (Tex. App. Austin July 8 2011).

122. Admission of post-arrest statements by defendant, who was arrested for driving while intoxicated, that he was
sorry and that he would not do it anymore could not be challenged as violating a suppression order because



Page 23 of 155
Tex. Evid. R. 103

defendant failed to object to the evidence during trial as required by Tex. R. App. P. 33.1(a) and Tex. R. Evid.
103(a)(1). Jimenez v. State, 2011 Tex. App. LEXIS 194, 2011 WL 192701 (Tex. App. El Paso Jan. 12 2011).

123. Defendant's contention that the trial court erred by denying his motion to suppress evidence seized following
the traffic stop and his arrest was not preserved for appellate review because his argument, that the officer could
not have had the requisite probable cause to believe that a traffic violation had occurred as the evidence showed
that the action taken by defendant did not violate any Transportation Code requirements, was not raised until the
hearing on defendant's motion for a new trial. Butler v. State, 2010 Tex. App. LEXIS 5646, 2010 WL 2836310 (Tex.
App. Texarkana July 20 2010).

124. Defendant did not address a suppression issue pretrial or object at trial, as required to preserve the issue
under Tex. R. App. P. 33.1(a); Tex. R. Evid. 103(a)(1), until the State offered the seized contraband. Any error in
the admission of the evidence was harmless because substantial testimony describing the contraband was
admitted without objection. Griggs v. State, 2010 Tex. App. LEXIS 3433, 2010 WL 1840219 (Tex. App. Houston 1st
Dist. May 6 2010).

125. Where defendant was convicted of possession of cocaine, he did not urge his motion to suppress until the
close of the evidence and failed to object to the evidence at the first opportunity; he failed to preserve review of the
trial court's denial of his motion to suppress. Alex v. State, 2006 Tex. App. LEXIS 4031 (Tex. App. Beaumont May
10 2006).

126. In a capital murder case, although Tex. R. Evid. 103(a)(1) did not require a trial objection to the same
evidence after the denial of a motion to suppress, defendant's challenge to the admissibility of oral statements was
not preserved for review because defendant's arguments at the suppression hearing dealt only with written
statements. Higginbotham v. State, 2005 Tex. App. LEXIS 8184 (Tex. App. Texarkana Oct. 4 2005).

127. In defendant's driving while intoxicated case, defendant's "amended" motion to suppress was not brought to
the trial court's attention until after the State had rested its case during the guilt-innocence stage of the trial. By that
time, the intoxilyzer operator had testified extensively about defendant's refusal, and because her motion to
suppress on the additional ground was not timely, defendant did not preserve error on that issue. Boles v. State,
2004 Tex. App. LEXIS 3193 (Tex. App. Fort Worth Apr. 8 2004).

Criminal Law & Procedure : Guilty Pleas : Admissibility at Trial

128. In a murder trial, no harm occurred, within the meaning of Tex. R. App. P. 44 and Tex. R. Evid. 103, when the
trial court admitted tape-recorded phone conversations that included defendant's statement about a plea offer on an
unrelated offense; defendant's remark was in the middle of the State's first tape-recorded conversation, it was not
singled out at trial, and the State did not attempt to introduce other evidence regarding the previous offense. Lewis
v. State, 2007 Tex. App. LEXIS 9519 (Tex. App. Waco Dec. 5 2007).

Criminal Law & Procedure : Counsel : Effective Assistance : Trials

129. Given the brief description of the proffered evidence with concise facts, as reflected by the record and stated
by trial counsel regarding the civil suit, defendant's trial counsel did not render ineffective assistance. West v. State,
2012 Tex. App. LEXIS 3612, 2012 WL 1606239 (Tex. App. Houston 14th Dist. May 8 2012).

130. In a driving while intoxicated case, defendant failed to show that she received ineffective assistance of
counsel based on a failure to make certain evidentiary objections; defendant did not file a motion for a new trial or
otherwise develop a record concerning the motives behind trial counsel's decision not to make objections. Because
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speculation would have been required, counsel's actions were presumed to be within the wide range of reasonable
and professional assistance. Egerton v. State, 2009 Tex. App. LEXIS 4848, 2009 WL 1815772 (Tex. App. Fort
Worth June 25 2009).

131. In a case where defendant was convicted under Tex. Penal Code Ann. § 33.021(b), there was no ineffective
assistance of counsel because a trial court would not have erred by admitting an exhibit showing pictures of scantily
clad children that defendant was purportedly viewing at a library over a proper specific objection made by defense
counsel; defense counsel had merely objected based on an improper predicate. It was evident from a librarian's
testimony that the photographs were the product of a reliable system, pursuant to Tex. R. Evid. 901(b)(9), and the
proof was sufficient to demonstrate that the challenged exhibit was what its proponent claimed it to be under Tex.

R. Evid. 901(a). Brier v. State, 2009 Tex. App. LEXIS 3749, 2009 WL 998638 (Tex. App. Tyler Apr. 15 2009).

132. In an aggravated assault case, defendant failed to show that she received ineffective assistance of counsel
based on a failure to make certain objections; the record was silent as to trial counsel's reasoning or strategy, and
an appellate court was unable to speculate on such. Even if an objection would have been proper during voir dire
based on comments made about the burden of proof, defendant failed to rebut the strong presumption that the
failure to object was strategic; moreover, she did not show that the trial court would have committed error in failing
to sustain an objection to cross-examination conducted during the punishment phase of the trial. Zachery v. State,
2009 Tex. App. LEXIS 356, 2009 WL 136915 (Tex. App. Houston 14th Dist. Jan. 20 2009).

133. In the punishment phase of a murder trial, counsel was not rendered ineffective by failing to preserve an
expert witness's testimony under Tex. R. Evid. 103 once the trial court prohibited the expert witness from testifying;
counsel's brief description complied with the requirements to preserve the testimony for appellate review. Johnson
v. State, 233 S.W.3d 109, 2007 Tex. App. LEXIS 6010 (Tex. App. Houston 14th Dist. 2007).

Criminal Law & Procedure : Counsel : Right to Counsel : General Overview

134. Defendant failed to preserve an argument that it was error, at the punishment phase of a trial for intoxication
manslaughter, to admit evidence of gang affiliation. Defendant's argument on appeal that it violated the Sixth
Amendment to admit photographs of his tattoos did not comport with his argument at trial, as required under Tex. R.
App. P. 33.1(a)(1)(A) and Tex. R. Evid. 103(a)(1), that it violated the Sixth Amendment to admit statements
resulting from a police interview. Ruiz v. State, 2010 Tex. App. LEXIS 3666 (Tex. App. Houston 1st Dist. May 13
2010).

Criminal Law & Procedure : Juries & Jurors : Jury Questions to the Court : Procedures

135. Because the record was silent as to whether appellant objected to the trial court's response to the jury's
second note regarding deadlock to "keep deliberating", it was presumed that the trial court complied with Tex. Code
Crim. Proc. art. 36.27 regarding communications with the jury; by failing to timely object to the trial court's written
response to the jury to "keep deliberating" as required by Tex. R. App. P. 33.1(a)(1), appellant failed to preserve his
claim that the response was unduly coercive. Hartman v. State, 2010 Tex. App. LEXIS 6569, 2010 WL 3193565
(Tex. App. Fort Worth Aug. 12 2010).

Criminal Law & Procedure : Juries & Jurors : Province of Court & Jury : Weight of the Evidence

136. Defendant failed to preserve for review her claim that the trial court made two improper comments on the
weight of the evidence because she failed to object to either comment during the trial. The alleged error was not
fundamental because the trial court's comments suggested only that defense counsel was attempting to broach a
subject that the court had previously and repeatedly instructed the parties to avoid and the trial court believed a
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defense witness's testimony was a "diatribe." Wyatt v. State, 2012 Tex. App. LEXIS 1308, 2012 WL 512654 (Tex.
App. Austin Feb. 16 2012).

Criminal Law & Procedure : Juries & Jurors : Voir Dire : General Overview

137. In an aggravated assault case, defendant waived an error relating to a trial court's comments during voir dire
because no objection was made, as required by Tex. R. App. P. 33.1; there was no fundamental error allowing
review because the burden of proof discussed in voir dire did not differ from the jury-charge instructions. Moreover,
the comments in this case did not rise to the level set forth by the plurality in Blue v. State, 41 S.W.3d 129 (Tex.
Crim. App. 2000), because they did not taint defendant's presumption of innocence in front of the venire or vitiate
the impartiality of the jury. Zachery v. State, 2009 Tex. App. LEXIS 356, 2009 WL 136915 (Tex. App. Houston 14th
Dist. Jan. 20 2009).

138. Defendant failed to preserve for appellate review his claim that that the State's introduction of photographs
depicting defendant with his hands shackled and bagged behind him because the record showed that the
photographs were admitted without objection. Diaz v. State, 2007 Tex. App. LEXIS 8904 (Tex. App. Houston 1st
Dist. Nov. 8 2007).

139. Because a trial judge's qualification of a venire panel in a case involving capital murder and serious bodily
injury to a child did not vitiate the presumption of innocence, a failure to object at trial meant nothing was preserved
for appellate review under Tex. R. App. P. 33.1; there was no fundamental error affecting substantial rights under
Tex. R. Evid. 103. Mason v. State, 237 S.W.3d 800, 2007 Tex. App. LEXIS 7451 (Tex. App. Waco 2007).

140. Under Tex. R. App. P. 33.1, defendant waived his argument that the trial court's comment during voir dire
was so prejudicial that he was deprived of a fair and impatrtial trial. There was no fundamental error under Tex. R.
Evid. 103(d) that would excuse the waiver because the trial court properly instructed the jury that it could not
consider a defendant's refusal to testify for any purpose. Vargas v. State, 2005 Tex. App. LEXIS 4626 (Tex. App.
Eastland June 16 2005).

Criminal Law & Procedure : Juries & Jurors : Voir Dire : Appellate Review

141. Where defendant failed to object during voir dire that the trial court incorrectly described the State's burden of
proof, he waived his complaints on appeal under Tex. R. App. P. 33.1(a)(1) and Tex. R. Evid. 103(d), unless there
was fundamental error. There was no fundamental error when the trial court commented that jurors would know
reasonable doubt when they saw it or that proof necessary to satisfy a juror beyond a reasonable doubt was
"whatever it means to you." Meadows v. State, 2010 Tex. App. LEXIS 5874, 2010 WL 2874199 (Tex. App. Houston
1st Dist. July 22 2010).

142. Judge's comments in a trial for prostitution under Tex. Penal Code Ann. § 43.02 did not rise to such a level as
to bear on the presumption of innocence or vitiate the impartiality of the jury, as required for review under Tex. R.
Evid. 103(d). The comments--that the judge had about 7,000 prostitutions cases in 22 years and that prostitution
was not a victimless offense--were made while qualifying jurors during voir dire and in the context of explaining that
regardless of their personal feelings, jurors had to follow the law. Mclean v. State, 312 S.W.3d 912, 2010 Tex. App.
LEXIS 537 (Tex. App. Houston 1st Dist. Jan. 28 2010).

Criminal Law & Procedure : Juries & Jurors : Voir Dire : Individual Voir Dire
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143. Defendant failed to preserve for appellate review his contention that the trial court abused its discretion by
limiting his voir dire examination of a veniremember because he did not object to the trial court's ruling. Samaripas
v. State, 446 S.W.3d 1, 2013 Tex. App. LEXIS 430, 2013 WL 178137 (Tex. App. Corpus Christi Jan. 17 2013).

Criminal Law & Procedure : Juries & Jurors : Voir Dire : Judicial Discretion

144. Although defendant failed to make a timely objection to comments by the court during voir dire, as required
by Tex. R. App. P. 33.1(a)(1), the court reviewed the comments for fundamental error under Tex. R. Evid. 103 and
found none. Brown v. State, 2011 Tex. App. LEXIS 5300, 2011 WL 2714117 (Tex. App. El Paso July 13 2011).

Criminal Law & Procedure : Trials : Closing Arguments : General Overview

145. Defendant's objections at trial--that the prosecutor's remarks constituted "argument" and "interpretation of
evidence"--did not preserve a complaint on appeal focused on whether the argument shifted the burden of proof
and violated defendant's right to the presumption of innocence. Under Tex. R. Evid. 103(d), defendant was required
to object unless the rights were either waivable only or an absolute systemic requirement. Reyes v. State, 2010
Tex. App. LEXIS 2359, 2010 WL 1254543 (Tex. App. Corpus Christi Apr. 1 2010).

Criminal Law & Procedure : Trials : Defendant's Rights : Right to Confrontation

146. In a stalking case, defendant's hill of exception arguing that testimony about the complainant's conduct
should have been admitted because it would have gone to the weight, reliability, and credibility of the complainant
was not specific enough to preserve a confrontation argument under Tex. R. App. P. 33.1 and Tex. R. Evid.
103(a)(1), (2). Armelin v. State, 2006 Tex. App. LEXIS 8680 (Tex. App. Houston 14th Dist. Oct. 3 2006).

147. In a kidnapping case, defendant waived a confrontation issue under Tex. R. App. P. 33.1(a) and Tex. R. Evid.
103(a) by failing to raise the issue below. Wright v. State, 2005 Tex. App. LEXIS 5261 (Tex. App. Austin July 8
2005).

Criminal Law & Procedure : Trials : Defendant's Rights : Right to Counsel : General Overview

148. Because defendant failed to object before or during trial, as required by Tex. R. App. P. 33.1(a) and Tex. R.
Evid. 103(d), he did not preserve his argument that it was error to admit his recorded statement because he invoked
his right to counsel twice near the beginning of the statement. Welch v. State, 2011 Tex. App. LEXIS 2692, 2011
WL 1364970 (Tex. App. Texarkana Apr. 12 2011).

Criminal Law & Procedure : Trials : Defendant's Rights : Right to Fair Trial

149. Defendant failed to preserve for review, as required under Tex. R. App. P. 33, his claims that the trial court
abandoned its role as a neutral arbiter and thereby denied defendant his right to a fair trial, as he failed to show that
he was prejudiced and that the fundamental error doctrine applied under Tex. R. Evid. 103; the trial court was
permitted to question a witness to clarify defendant's misstatement of the witness's testimony, it was permitted to
intervene under Tex. R. Evid. 611 by asking the State for objections to defendant's questioning; the trial court's
insistence that defendant ask a witness relevant questions did not translate into an indication of the judge's views
about defendant's guilt or innocence. Bogany v. State, 2007 Tex. App. LEXIS 10074 (Tex. App. Houston 1st Dist.
Dec. 20 2007).

150. Even though defense counsel did not object when the trial court told the jury at the outset of the trial that
defendant seriously considered entering into a plea agreement and that he would have preferred that the defendant
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plead guilty, under Tex. R. Evid. 103(d) the appellate court was authorized to take notice of fundamental errors
affecting substantial rights although they were not brought to the attention of the court, and the trial court's
statements were plain error warranting reversal of defendant's conviction and remand. Blue v. State, 41 S.W.3d
129, 2000 Tex. Crim. App. LEXIS 113 (Tex. Crim. App. 2000), criticized by Rabago v. State, 75 S.W.3d 561, 2002
Tex. App. LEXIS 1828 (Tex. App. San Antonio 2002).

Criminal Law & Procedure : Trials : Defendant's Rights : Right to Remain Silent : General Overview

151. In an aggravated robbery case, defendant's failure to object waived error under Tex. R. App. P. 33.1(a), Tex.
R. Evid. 103 as to the admission of testimony that defendant, after he was advised of his rights, chose not to give a
statement and invoked his right to counsel; although the use of defendant's silence and invocation of his right to
counsel as evidence of guilt was constitutionally impermissible and was prohibited by Tex. Code Crim. Proc. Ann.
art. 38.38, the error was not fundamental error under Tex. R. Evid. 103(d). Morales v. State, 2005 Tex. App. LEXIS
3359 (Tex. App. San Antonio May 4 2005).

Criminal Law & Procedure : Trials : Defendant's Rights : Right to Remain Silent

152. Although defendant argued that the prosecutor should not have been allowed to instruct the jury panel to
consider her body language, if defendant chose not to testify at trial, defendant did not make any of her complaints
on appeal in the trial court, and the prosecutor's comments did hot amount to fundamental error. Nothing in the
record suggested the prosecutor manifestly intended to comment on defendant's failure to testify, and the typical
jury would not have naturally and necessarily understood the prosecutor's comment to refer to defendant's failure to
testify. Floyd v. State, 2011 Tex. App. LEXIS 6656, 2011 WL 3667746 (Tex. App. Corpus Christi Aug. 22 2011).

153. In the absence of a timely and specific objection, defendant's claim that trial court erred in allowing testimony
to be presented that may have amounted to a comment on his right to remain silent was not preserved for review.
Perales v. State, 2006 Tex. App. LEXIS 5829 (Tex. App. Corpus Christi July 6 2006).

154. Defendant waived any error in the prosecutor's comments on the invocation of his right to counsel and right
to remain silent by failing to object to this line of questioning. The error was not preversed for review. Rivera v.
State, 2005 Tex. App. LEXIS 5459 (Tex. App. Corpus Christi July 14 2005).

155. Because defendant did not object to an officer's testimony that defendant would not provide a statement at
the scene of an aggravated assault without an attorney being present, he did not preserve this issue for review
under Tex. R. Evid. 103(a)(1). Testimonial references to a defendant's pre-arrest silence and his pre-arrest
invocation of the right to counsel do not constitute fundamental error. McCullough v. State, 2005 Tex. App. LEXIS
2253 (Tex. App. Waco Mar. 23 2005).

156. Pursuant to Tex. R. App. P. 33.1(a)(1)(A) and Tex. R. Evid. 103(a)(1), defendant did not preserve error on his
claims that the trial court erred in allowing the State to refer to his post-arrest silence in violation of Tex. Const. art.
I, 8 10 due to: (1) the lack of time-specific questions by the State; (2) counsel's failure to cite to the state
constitution, or even specify that he was objecting to post-arrest silence; and (3) the lack of commentary by the trial
court in making its rulings on the objections. There was no indication in the record that the trial court understood
that defendant was trying to invoke a protection different from the U.S. Const. amend. V protection which he was
citing. Heidelberg v. State, 144 S.W.3d 535, 2004 Tex. Crim. App. LEXIS 1479 (Tex. Crim. App. 2004).

Criminal Law & Procedure : Trials : Defendant's Rights : Right to Remain Silent : Self-Incrimination
Privilege
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157. Defendant waived an argument that the complainant commented on defendant's state of mind, allegedly
violating defendant's right not to testify, because defendant's argument at trial--that the complainant was not a
credible witness--did not comport with the argument on appeal, as required by Tex. R. Evid. 103 and Tex. R. App.
P. 33.1. Blue v. State, 2010 Tex. App. LEXIS 3056 (Tex. App. Houston 14th Dist. Apr. 27 2010).

Criminal Law & Procedure : Trials : Examination of Witnesses : Cross-Examination

158. In a driving while intoxicated case, defendant failed to preserve error as to cross-examining the arresting
officer about his own driving record because defendant failed to make an offer of proof. Because the court did not
know what the officer's response to the question would have been, it could not review the complaint. Bridges v.
State, 2011 Tex. App. LEXIS 9104, 2011 WL 5557534 (Tex. App. Dallas Nov. 16 2011).

159. Defendant failed to preserve an argument that evidence was improperly excluded by imposing an arbitrary
time limit on his cross-examination; counsel failed to make an offer of proof in the form of a concise and specific
summary of testimony to be elicited, as required by Tex. R. Evid. 103. Garner v. State, 2011 Tex. App. LEXIS 5991,
2011 WL 3278533 (Tex. App. Dallas Aug. 2 2011).

160. Defendant did not preserve an argument that cross-examination should have been allowed as to a withess's
intoxication role in the charged offense because the substance of the evidence was not made known to the trial
court by offer of proof, as required by Tex. R. Evid. 103. Reyes v. State, 2010 Tex. App. LEXIS 2359, 2010 WL
1254543 (Tex. App. Corpus Christi Apr. 1 2010).

161. Trial court properly sustained the State's objection that defendant was presenting jury argument during his
cross-examination of a police officer because defendant's statement, "I'd like for the jury to note that," was not the
equivalent of a "let the record reflect” statement, and there was simply no indication, as defendant argued, that he
was attempting, during his cross-examination of the officer, to have the record reflect some observable, but non-
verbal, incident that was occurring in the courtroom; even if defendant had been trying to have the record reflect a
non-verbal event, he did not properly preserve his complaint for appeal pursuant to Tex. R. Evid. 103 because at no
time did he object or indicate to the trial court that he wanted to preserve a complaint for appeal regarding some
non-verbal event occurring in the courtroom, and there was no indication in the record or in defendant's arguments
contained in his brief what evidence he claimed was improperly excluded, and it also was not apparent from the
context within which defendant asked questions what evidence was improperly excluded. Cordova v. State, 2007
Tex. App. LEXIS 9457 (Tex. App. San Antonio Dec. 5 2007).

162. In a trial for driving while intoxicated, defendant preserved the argument that it was a deprivation of the right
to present a defense when the trial court denied the right to cross-examine experts on the underlying science that
supported a particular breath-testing machine; counsel adequately showed, as required by Tex. R. Evid. 103, that
evidence sought through cross-examination related to the contention that the machine did not adequately control or
correlate the actual (as opposed to presumed) temperature of the breath of the person tested in calculating breath-
alcohol content; it was apparent from the record that counsel and the court both understood the broad picture of the
questions counsel sought to propound and the line of questioning upon which the arguments were based. Woodall
v. State, 216 S.W.3d 530, 2007 Tex. App. LEXIS 1304 (Tex. App. Texarkana 2007).

163. Defendant challenged the trial court's refusal to allow cross-examination of the complainant concerning
withdrawals she made from defendant's bank account after his arrest and her history of mental health problems;
defendant argued that the cross-examination was relevant to show the complainant's motive to have him arrested,
credibility, and ability to process information; however, because the record contained no offer of proof or bill of
exceptions containing the substance of the excluded cross-examination testimony, pursuant to Tex. R. Evid. 103,
defendant's complaint presented nothing for the appellate court's review. Carranza v. State, 2006 Tex. App. LEXIS
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10137 (Tex. App. Houston 14th Dist. Nov. 28 2006).

164. Murder defendant failed to make an offer of proof showing the substance of cross-examination evidence that
he alleged was improperly excluded; he therefore waived his arguments that he should have been given greater
latitude in conducting a cross-examination to develop the witness's bias from her prolonged detention at the hands
of the State and that he should have been allowed to cross-examine the witness about her drug use. Headley v.
State, 2004 Tex. App. LEXIS 5104 (Tex. App. Houston 1st Dist. June 10 2004).

Criminal Law & Procedure : Trials : Judicial Discretion

165. Under the principles of Tex. R. Evid. 103(d), the court of appeals reviewed a murder defendant's argument
that the trial court's comments created a hostile environment, even though the prosecution argued that the issue
was inadequately briefed and that defendant did not preserve error. Lozano v. State, 2006 Tex. App. LEXIS 9439
(Tex. App. Corpus Christi Oct. 26 2006).

Criminal Law & Procedure : Trials : Motions for Mistrial

166. It was not error to deny defendant's mistrial motion based on a prosecutor allegedly eliciting testimony that
defendant was in jail before trial because (1) the testimony was not objected to in a timely manner, as no objection
was lodged until after defense counsel asked the witness several follow-up questions, rather than when the witness
gave the testimony at issue, (2) the testimony did not create fundamental error, and (3) it was presumed that the
jury followed an instruction not to infer defendant's guilt from the testimony. Johnson v. State, 2013 Tex. App.
LEXIS 4524 (Tex. App. Beaumont Apr. 10 2013).

167. Court rejected defendant's contention that the trial court abused its discretion in denying his motion for a
mistrial based on jury misconduct, specifically, a juror sleeping during the trial. Defendant's argument was not
properly preserved for appellate review because the only item before the trial court on the motion for mistrial was
the statement of defendant's trial counsel. Trial counsel's statement that a juror was sleeping presented no
evidence of the matter. It was incumbent upon defendant's trial counsel to develop the record for the trial court in
order to clarify which specific juror counsel was referencing and to determine if that juror was sleeping. Thieleman
v. State, 2004 Tex. App. LEXIS 8833 (Tex. App. Fort Worth Sept. 30 2004).

Criminal Law & Procedure : Witnesses : General Overview

168. Motion to cross-examine the State's breath-test expert about the operation of the Intoxilyzer 5000 was not
preserved for review because defendant failed to establish that the general subject matter of his proffered evidence
would be used to impeach the expert, and not the substance of the expert's testimony as required by Tex. R. Evid.
103(a)(2). When the defense attorney failed to "perfect a bill" or to make a statement of what he would prove, as he
told the trial court he would do, he failed to satisfy Rule 103(a)(2); counsel's statements were not a reasonably
specific summary of the evidence offered. Holmes v. State, 323 S.W.3d 163, 2009 Tex. Crim. App. LEXIS 522 (Tex.
Crim. App. 2009).

Criminal Law & Procedure : Witnesses : Impeachment

169. Any error in the exclusion of evidence of a complainant's mental health for impeachment purposes was not
preserved for review because defendant did not make an offer of proof or a bill of exception or otherwise indicate
what the excluded evidence would have shown, as required by Tex. R. Evid. 103. Campbell v. State, 2008 Tex.
App. LEXIS 1707 (Tex. App. Eastland Mar. 6 2008).
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Criminal Law & Procedure : Defenses : Self-Defense

170. In an assault trial arising from a bar fight, it was error under Tex. R. Evid. 404(b) to exclude evidence of a
prior violent act by the victim because there was evidence that the victim was the first aggressor. The error did not
require reversal under Tex. R. Evid. 103(a) and Tex. R. App. P. 44.2(b) because the excluded testimony did not
have a substantial effect on the rejection of defendant's self-defense claim, given that defendant did not attempt to
retreat but pulled a knife during a physical altercation and stabbed the unarmed victim, who did not not use deadly
force. Dudzik v. State, 276 S.W.3d 554, 2008 Tex. App. LEXIS 9073 (Tex. App. Waco 2008).

171. Where appellant and the victim shot each other, the victim died, appellant asserted self-defense, and the
witnesses disagreed as to whether the victim or appellant shot first, appellant's conviction of murder in violation of
Tex. Penal Code Ann. § 19.02 was affirmed because (1) the evidence as to why appellant was afraid of the victim
was irrelevant under the provisions of Tex. R. Evid. 404(a), (b) because the victim's conduct of flashing his gun and
shooting first were unambiguous acts of aggression and violence, (2) appellant failed to properly preserve error
under Tex. R. Evid. 103(a)(1), Tex. R. App. P. 33.1(a)(1)(A), to the admission of evidence of his gang membership
under Tex. R. Evid. 403, and (3) impeachment of the withess under Tex. R. Evid. 609(a) was proper because the
witness created a false impression with the jury as to the extent of his arrests and convictions. Reyna v. State, 99
S.W.3d 344, 2003 Tex. App. LEXIS 1391 (Tex. App. Fort Worth 2003).

Criminal Law & Procedure : Jury Instructions : Particular Instructions : Use of Particular Evidence

172. Objection to the admissibility of evidence under the first sentence of Tex. Code Crim. Proc. Ann. art. 38.23 is
not a prerequisite to the right to a jury instruction regarding a disputed factual issue under the second sentence of
Tex. Code Crim. Proc. Ann. art. 38.23 because a defendant may, but is not required to, object to the admission of
evidence as well as make a request for a Tex. Code Crim. Proc. Ann. art. 38.23 jury instruction; even when the
defendant affirmatively states that he has no objection to the admission of certain evidence, he may still be entitled
to a Tex. Code Crim. Proc. Ann. art. 38.23 jury instruction because the admissibility of evidence and the jury's
consideration of that evidence are not necessarily linked together. Holmes v. State, 248 S.W.3d 194, 2008 Tex.
Crim. App. LEXIS 327 (Tex. Crim. App. 2008).

Criminal Law & Procedure : Sentencing : Appeals : Appealability

173. To the extent a victim testified at the punishment phase about defendant's "actual" intentions, as opposed to
what she thought his intentions were, objection to the testimony was waived by failure to object. Rustin v. State,
2013 Tex. App. LEXIS 6523 (Tex. App. Dallas May 29 2013).

Criminal Law & Procedure : Sentencing : Appeals : Proportionality & Reasonableness Review

174. Disproportionate sentencing issue was not fundamental error; therefore the issue was waived by failing to
object. Walton v. State, 2013 Tex. App. LEXIS 14759, 2013 WL 6405478 (Tex. App. Houston 14th Dist. Dec. 5
2013).

Criminal Law & Procedure : Sentencing : Corrections, Modifications & Reductions : lllegal Sentences

175. In defendant's drug and robbery case, given that defendant's sentence was not illegal, the complaints that
defendant asserted for the first time on appeal were not so fundamental as to have relieved him of the necessity of
a timely, specific trial objection. Loftin v. State, 2004 Tex. App. LEXIS 2651 (Tex. App. Corpus Christi Mar. 25
2004).

Criminal Law & Procedure : Sentencing : Cruel & Unusual Punishment
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176. Where defendant pleaded guilty to two indictments for aggravated sexual assault of a child, he contended
that his 50-year sentences constituted cruel and unusual punishment. Defendant never objected to the alleged
disproportionality of his sentences either in the trial court or in a post-trial motion; in the absence of plain error, his
argument was not preserved for review. Chevis v. State, 2007 Tex. App. LEXIS 1573 (Tex. App. Houston 1st Dist.
Mar. 1 2007).

Criminal Law & Procedure : Sentencing : Guidelines : Adjustments & Enhancements : Criminal History :
Prior Felonies

177. Defendant failed to preserve for review his argument that a judgment offered to prove a sentencing
enhancement was void. Trial counsel specifically stated that he had no objection to the admission of the judgment.
Pool v. State, 2005 Tex. App. LEXIS 7235 (Tex. App. Fort Worth Aug. 31 2005).

Criminal Law & Procedure : Sentencing : Imposition : General Overview

178. Appellant was not denied due process at sentencing because he failed to object to the judge's statement that
he would not consider probation under the provisions of Tex. R. Evid. 103(a). Teixeira v. State, 89 S.W.3d 190,
2002 Tex. App. LEXIS 6980 (Tex. App. Texarkana 2002).

Criminal Law & Procedure : Sentencing : Imposition : Evidence

179. Where defendant was convicted of aggravated assault with a deadly weapon, he was not harmed by the
admission of evidence of a prior sexual assault during the punishment phase even though he had been acquitted of
the offense. The jury was presented with defendant's lengthy and varied criminal history and threats against the
victim; the admission of the prior sexual assault evidence did not influence the jury verdict. Benner v. State, 2006
Tex. App. LEXIS 2977 (Tex. App. Waco Apr. 12 2006).

180. In defendant's aggravated sexual assault of a child case, a court did not err in the sentencing phase, by
admitting a videotape depicting him engaging in sexual activity with an unidentified adult female where the State's
attempt to establish defendant's character for sexual depravity was a legitimate purpose for permitting the
videotape to be shown. Moreover, even if the trial court committed error in permitting the videotape to be played to
the jury, the record did not necessarily establish that defendant suffered harm from its admission; as a result of a
prior felony conviction, the applicable punishment range for the conviction for indecency with a child was enhanced
to the range of 5 to 99 years or life. Chambers v. State, 2004 Tex. App. LEXIS 2693 (Tex. App. Eastland Mar. 25
2004).

Criminal Law & Procedure : Sentencing : Presentence Reports

181. Defendant forfeited his complaint for review regarding his right to have counsel present when a probation
officer questioned him during preparation of the presentence report (PSl) because the rights he complained of were
not systemic or absolute rights, and he failed to object to the PSI when it was considered by the trial court. Reyes v.
State, 361 S.W.3d 222, 2012 Tex. App. LEXIS 1085, 2012 WL 407439 (Tex. App. Fort Worth Feb. 9 2012).

182. In order to procedurally perfect for an appellate court's review a trial court's consideration of a presentence
report (PSI) that is obtained in alleged violation of a defendant's Fifth Amendment, U.S. Const. amend. V, right
against self-incrimination; his Tex. Const. art. I, § 10 right to counsel; and his Sixth Amendment, U.S. Const.
amend. VI, right to have counsel present when a probation officer questions him during preparation of the PSI, the
defendant must object to the trial court's consideration of the PSI when it is considered by the trial court. Reyes v.
State, 361 S.W.3d 222, 2012 Tex. App. LEXIS 1085, 2012 WL 407439 (Tex. App. Fort Worth Feb. 9 2012).
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Criminal Law & Procedure : Sentencing : Restitution

183. In a criminal prosecution for arson where defendant did not specifically object to the admissibility of the
State's evidence on the issue of restitution, the evidentiary question was not preserved for appellate review.
However, defendant's claim that the restitution order lacked a sufficient factual basis was perserved without
objection. Drilling v. State, 2005 Tex. App. LEXIS 1509 (Tex. App. Waco Feb. 23 2005).

Criminal Law & Procedure : Postconviction Proceedings : Motions for New Trial

184. Defendant failed to preserve error on his complaint regarding failure to hold an evidentiary hearing on his
motion for new trial because, at no point during the hearing did counsel inform the court that defendant had
additional information to provide to the court, defendant never attempted to introduce the affidavits into evidence
and never indicated to the trial court that he desired to examine the prosecutor or have co-counsel from the trial
testify. When the trial court ruled on the motion for new trial, counsel thanked the trial court without notifying the
court that defendant had additional evidence to present. Boyce v. State, 2010 Tex. App. LEXIS 504, 2009 WL
5549302 (Tex. App. Beaumont Jan. 27 2010).

Criminal Law & Procedure : Postconviction Proceedings : Sex Offenders : General Overview

185. In a civil commitment case involving a sexually violent predator, an alleged error relating to a decision to
allow experts to testify regarding a patient's truthfulness was not preserved for appellate review because it did not
appear that he made an objection at trial. In re Commitment of Tolleson, 2009 Tex. App. LEXIS 3660 (Tex. App.
Beaumont May 28 2009).

Criminal Law & Procedure : Postconviction Proceedings : Sex Offenders : Civil Commitments

186. In a case involving the civil commitment of a sexually violent predator, because a patient did not object or
request an instruction to disregard with respect to his complaints on appeal about hearsay or undue prejudice in
relation to expert testimony, the error was not preserved for appellate review. The patient argued that the testimony
from one expert exceeded the scope of a limiting instruction, and that another expert's testimony about the effect of
his offenses on the victims had no probative value regarding the diagnosis of the patient's mental condition and was
not related to a prediction of future dangerousness. In re Bocanegra, 2013 Tex. App. LEXIS 844 (Tex. App.
Beaumont Jan. 31 2013).

187. In a case involving the civil commitment of a sexual predator, a patient failed to preserve an error under Tex.
R. Evid. 403 relating to the details of his offenses because he did not object and obtain an adverse ruling each time
the complained-of evidence was presented or obtain a running objection to the evidence; the patient did not waive
error by waiting until the evidence was repeated to complain that it was prejudicial because it was needlessly
cumulative. Even if the patient had preserved error regarding the experts' discussion of the details of the offenses,
there was no unfair prejudice under Rule 403; the evidence assisted the jury in weighing each expert's testimony
and opinion that each expert offered regarding the ultimate issue in the case. In re Ford, 2012 Tex. App. LEXIS
2221, 2012 WL 983323 (Tex. App. Beaumont Mar. 22 2012).

Criminal Law & Procedure : Appeals : Procedures : Briefs

188. In a murder trial, defendant failed to preserve error, under Tex. R. App. P. 33, to the expert testimony of a
medical examiner and the forensic firearms and tool marks examiner; the court declined to review the issue under
Tex. R. Evid. 103, in part because defendant made no attempt to comply wit Tex. R. App. P. 38 by providing
authority wherein courts had found the same or similar testimony to have been fundamentally erroneous, or to have
caused egregious harm to a defendant. Mendoza v. State, 2007 Tex. App. LEXIS 10011 (Tex. App. San Antonio
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Dec. 28 2007).

189. In a murder case, defendant's brief, which lacked citation to authority and argument, was inadequate under
Tex. R. App. P. 38.1(h) to support a claim of fundamental error under Tex. R. Evid. 103(d). Boler v. State, 177
S.W.3d 366, 2005 Tex. App. LEXIS 2719 (Tex. App. Houston 1st Dist. 2005).

190. In a drunk driving case, under Tex. R. Evid. 103(a)(1) and Tex. R. App. P. 33.1(a), defendant waived his
objection to the admission of allegedly uncertified copies of judgments because his point of error on appeal did not
comport with his trial court objection. Singer v. State, 2004 Tex. App. LEXIS 11712 (Tex. App. Houston 1st Dist.
Dec. 23 2004).

Criminal Law & Procedure : Appeals : Procedures : Records on Appeal

191. Appellate court could not determine whether the trial court abused its discretion by excluding documents
published by the United States government relating to immigration because the publication was marked for
appellate purposes and was not in the record and defense counsel did not explain what the benefits were or how
they were relevant to show any bias or motive to testify on the part of the witness. Guerrero v. State, 2011 Tex.
App. LEXIS 4219, 2011 WL 2176825 (Tex. App. Austin June 3 2011).

192. Appellate court was unable to review the transcript of an alleged telephone conversation between defendant
and his wife because it was never marked for appellate review and was not in the record, and defense counsel did
not explain what was said during the conversation or how it was relevant to the case. Guerrero v. State, 2011 Tex.
App. LEXIS 4219, 2011 WL 2176825 (Tex. App. Austin June 3 2011).

193. In a prosecution of defendant juvenile for felony murder, the court of appeals had no basis for reviewing
defendant's contention that the trial court erred in excluding a defense exhibit in the absence of a bill of exception or
offer of proof. In re E.B.M., 2005 Tex. App. LEXIS 7255 (Tex. App. Fort Worth Aug. 31 2005).

Criminal Law & Procedure : Appeals : Reversible Errors : General Overview

194. Because defendant did not object to an officer's testimony that defendant would not provide a statement at
the scene of an aggravated assault without an attorney being present, he did not preserve this issue for review
under Tex. R. Evid. 103(a)(1). Testimonial references to a defendant's pre-arrest silence and his pre-arrest
invocation of the right to counsel do not constitute fundamental error. McCullough v. State, 2005 Tex. App. LEXIS
2253 (Tex. App. Waco Mar. 23 2005).

195. In defendant's capital murder case, a court did not err by informing the jury that it had overruled defendant's
objection to the State's attempt to offer defendant's grand jury testimony, which had occurred outside the jury's
presence where the trial judge's explanation was not a comment on the weight of the evidence, and it did not rise to
the level of fundamental error because the judge did not express an opinion on the weight of evidence. Martinez v.
State, 147 S.W.3d 412, 2004 Tex. App. LEXIS 2897 (Tex. App. Tyler 2004), cert. denied, 131 S. Ct. 3073, 180 L.
Ed. 2d 896, 2011 U.S. LEXIS 4930 (2011).

196. In defendant's aggravated sexual assault of a child case, a court did not err in the sentencing phase, by
admitting a videotape depicting him engaging in sexual activity with an unidentified adult female where the State's
attempt to establish defendant's character for sexual depravity was a legitimate purpose for permitting the
videotape to be shown. Moreover, even if the trial court committed error in permitting the videotape to be played to
the jury, the record did not necessarily establish that defendant suffered harm from its admission; as a result of a
prior felony conviction, the applicable punishment range for the conviction for indecency with a child was enhanced
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to the range of 5 to 99 years or life. Chambers v. State, 2004 Tex. App. LEXIS 2693 (Tex. App. Eastland Mar. 25
2004).

Criminal Law & Procedure : Appeals : Reversible Errors : Prosecutorial Misconduct

197. Defendant failed to preserve error on his contention that the State committed prosecutorial misconduct by
eliciting testimony suggesting that defendant stole the gun because defendant objected only at the beginning of the
witness's testimony but did not object to the remainder. Defendant objected to admission of the testimony on
relevancy grounds, but did not assert that introduction of the allegedly irrelevant testimony constituted prosecutorial
misconduct warranting a mistrial. Thibodeaux v. State, 2009 Tex. App. LEXIS 4964, 2009 WL 1748747 (Tex. App.
Houston 14th Dist. June 23 2009).

Criminal Law & Procedure : Appeals : Reviewability : Preservation for Review : General Overview

198. Defendant failed to preserve for appellate review his claim that that the State's introduction of photographs
depicting defendant with his hands shackled and bagged behind him because the record showed that the
photographs were admitted without objection. Diaz v. State, 2007 Tex. App. LEXIS 8904 (Tex. App. Houston 1st
Dist. Nov. 8 2007).

199. Because a trial judge's qualification of a venire panel in a case involving capital murder and serious bodily
injury to a child did not vitiate the presumption of innocence, a failure to object at trial meant nothing was preserved
for appellate review under Tex. R. App. P. 33.1; there was no fundamental error affecting substantial rights under
Tex. R. Evid. 103. Mason v. State, 237 S.W.3d 800, 2007 Tex. App. LEXIS 7451 (Tex. App. Waco 2007).

200. When the trial court granted defendant's motion to suppress evidence and excluded evidence of a second
blood sample taken from defendant after an automobile accident, the State could not rely on Tex. R. Evid. 103 and
merely make the substance of the evidence known to the trial court in order to preserve all issues for appeal,
pursuant to Tex. R. App. P. 33; just as a defendant would be required to do, the State was required to raise all
issues with the trial court or they would be forfeited on appeal. State v. Neesley, 196 S.W.3d 356, 2006 Tex. App.
LEXIS 4873 (Tex. App. Houston 1st Dist. 2006).

201. Defendant failed to properly object to evidence that was admitted at trial concerning unindicted aggravated
robberies, even though he filed a motion in limine, because he failed to make objections under Tex. R. Evid. 404(b)
when the evidence was admitted at trial. Ashford v. State, 2006 Tex. App. LEXIS 2770 (Tex. App. Fort Worth Apr. 6
2006).

202. Defendant preserved his complaint that a witness's outcry statement was insufficient for failure to describe an
act for which he was indicted because defendant objected that the summary of the witness's testimony was
insufficient and that the witness had indicated that she was going to testify to substantially more than the summary
provided. Klein v. State, 191 S.W.3d 766, 2006 Tex. App. LEXIS 2790 (Tex. App. Fort Worth 2006).

203. In a child sexual abuse case, because there was no offer of proof, defendant did not preserve, under Tex. R.
App. P. 33 and Tex. R. Evid. 103(a)(2), a complaint that the trial court erroneously excluded evidence of the bias of
a witness. Vega v. State, 2006 Tex. App. LEXIS 1513 (Tex. App. Houston 1st Dist. Feb. 23 2006).

204. By not objecting, defendant failed to preserve error regarding admission of a 911 call tape. Bailey v. State,
2006 Tex. App. LEXIS 1267 (Tex. App. Houston 14th Dist. Feb. 16 2006).
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205. In a trial for driving while intoxicated, defendant forfeited his arguments that his blood test results were
improperly admitted under Tex. R. Evid. 403 and that he was entitled to an instruction under Tex. R. Evid. 105(a).
Although defendant objected when a blood-draw kit was offered into evidence, he failed to object when the report
with the blood-test results was offered. Walker v. State, 2006 Tex. App. LEXIS 1328 (Tex. App. Fort Worth Feb. 16
2006).

206. In a capital murder case, although Tex. R. Evid. 103(a)(1) did not require a trial objection to the same
evidence after the denial of a motion to suppress, defendant's challenge to the admissibility of oral statements was
not preserved for review because defendant's arguments at the suppression hearing dealt only with written
statements. Higginbotham v. State, 2005 Tex. App. LEXIS 8184 (Tex. App. Texarkana Oct. 4 2005).

207. In a criminal trespass trial, defendant's complaint that an officer's testimony regarding his intoxication was
inadmissible extraneous offense testimony was not preserved for review under Tex. R. App. P. 33.1(a)(1) and Tex.
R. Evid. 103(a)(1) because defendant failed to object to the admission of other evidence relating to his intoxication.
Jones v. State, 2005 Tex. App. LEXIS 8126 (Tex. App. Fort Worth Sept. 29 2005).

208. In a DWI trial, defendant forfeited his objection to laser radar gun evidence under Tex. R. App. P. 33.1(a)(1)
and Tex. R. Evid. 103(a)(1) because he did not voice an objection to the officer's testimony regarding his use of the
laser radar gun on defendant's vehicle until after the testimony was already in evidence and the officer was
questioned on voir dire. Miley v. State, 2005 Tex. App. LEXIS 8132 (Tex. App. Fort Worth Sept. 29 2005).

209. In a criminal trial for aggravated sexual assault, the State gave notice of its intention to use evidence of
extraneous offenses committed by defendant and the trial court admitted the evidence. Because defendant did not
object on the ground that the State's notice was untimely, the issue was not preserved for review. Foxworth v.
State, 2005 Tex. App. LEXIS 7728 (Tex. App. Waco Sept. 21 2005).

210. Defendant failed to preserve error as to testimony that he had been imprisoned for eight years where he
objected after the State's initial question but not to subsequent questioning, and never asked for a running objection
or a hearing outside of the jury's presence. Wilson v. State, 2005 Tex. App. LEXIS 7663 (Tex. App. Fort Worth
Sept. 15 2005).

211. Defendant failed to preserve for review his argument that a judgment offered to prove a sentencing
enhancement was void. Trial counsel specifically stated that he had no objection to the admission of the judgment.
Pool v. State, 2005 Tex. App. LEXIS 7235 (Tex. App. Fort Worth Aug. 31 2005).

212. Defense counsel's objection that a police officer was speaking of someone else's knowledge was sufficiently
specific to preserve defendant's hearsay objection under Tex. R. App. P. 103(a)(1); however, where defense
counsel cited a field manual entitled "Standardized Field and Sobriety Testing," and had the officer read aloud a
portion of it that said a person whose eyes did not track together could be indicative of an injury, serious medical
condition, or neurological disorder, the effect of the countervailing evidence introduced was negligible; therefore,
error, if any, in the admission of the complained-of hearsay testimony was harmless. Werdlow v. State, 2005 Tex.
App. LEXIS 6788 (Tex. App. Corpus Christi Aug. 22 2005).

213. Where defendant did not object to the admission of the officers' testimony regarding their knowledge of
defendant's reputation in the community, the issue was not preserved for appeal. Smith v. State, 2005 Tex. App.
LEXIS 6567 (Tex. App. Texarkana Aug. 18 2005).
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214. In a drug and weapons possession case, defendant's objection to an officer's testimony regarding reported
drug activities at his residence, made almost immediately thereafter, was timely and was sufficient to preserve error
under Tex. R. Evid. 103(a)(1) and Tex. R. App. P. 33.1(a)(1). Summerville v. State, 2005 Tex. App. LEXIS 6773
(Tex. App. Fort Worth Aug. 18 2005), opinion withdrawn by, substituted opinion at 2005 Tex. App. LEXIS 9715
(Tex. App. Fort Worth Nov. 15, 2005).

215. Any error in excluding an audiotaped interview between a private investigator and a robbery complainant was
preserved under Tex. R. Evid. 103(a)(2), even though the substance of the evidence was not made known to the
court by offer of proof, because the substance of the evidence was apparent from the context within which
questions were asked. Guerrero v. State, 2005 Tex. App. LEXIS 5734 (Tex. App. Houston 1st Dist. July 21 2005).

216. Defendant waived any error in the prosecutor's comments on the invocation of his right to counsel and right
to remain silent by failing to object to this line of questioning. The error was not preversed for review. Rivera v.
State, 2005 Tex. App. LEXIS 5459 (Tex. App. Corpus Christi July 14 2005).

217. In a kidnapping case, defendant waived a confrontation issue under Tex. R. App. P. 33.1(a) and Tex. R. Evid.
103(a) by failing to raise the issue below. Wright v. State, 2005 Tex. App. LEXIS 5261 (Tex. App. Austin July 8
2005).

218. Under Tex. R. App. P. 33.1, defendant waived his argument that the trial court's comment during voir dire
was so prejudicial that he was deprived of a fair and impartial trial. There was no fundamental error under Tex. R.
Evid. 103(d) that would excuse the waiver because the trial court properly instructed the jury that it could not
consider a defendant's refusal to testify for any purpose. Vargas v. State, 2005 Tex. App. LEXIS 4626 (Tex. App.
Eastland June 16 2005).

219. Defendant failed to preserve error concerning the admission of extraneous-offense evidence or an
identification of defendant as the person who committed a robbery because he failed to object. The record did not
contain a running objection or a ruling made outside the presence of the jury under Tex. R. Evid. 103(a)(1). Russell
v. State, 2005 Tex. App. LEXIS 3703 (Tex. App. Texarkana May 13 2005).

220. In an aggravated robbery case, defendant's failure to object waived error under Tex. R. App. P. 33.1(a), Tex.
R. Evid. 103 as to the admission of testimony that defendant, after he was advised of his rights, chose not to give a
statement and invoked his right to counsel; although the use of defendant's silence and invocation of his right to
counsel as evidence of guilt was constitutionally impermissible and was prohibited by Tex. Code Crim. Proc. Ann.
art. 38.38, the error was not fundamental error under Tex. R. Evid. 103(d). Morales v. State, 2005 Tex. App. LEXIS
3359 (Tex. App. San Antonio May 4 2005).

221. In an aggravated robbery case, defendant's objection to his girlfriend's testimony that defendant had
threatened to kill her by cutting her throat did not assert that it was inadmissible extraneous offense evidence
because the threat was not sufficiently similar to the charged offense; hence, defendant could not raise that
argument on appeal. Morales v. State, 2005 Tex. App. LEXIS 3359 (Tex. App. San Antonio May 4 2005).

222. Defendant's claim that her fundamental right to confrontation was violated by a trial court's sustaining of the
State's objections during a witness's cross-examination was not preserved for appellate review pursuant to Tex. R.
Evid. 103(a)(2) because defendant had failed to make an offer of proof and had failed to demonstrate how the
substance of the excluded evidence was apparent from the context within which questions were asked.
Furthermore, defendant never asserted to the trial court that any of the constitutional rights she complained of in the
appeal were violated by the trial court's ruling that sustained the State's objections. Bergman v. State, 2005 Tex.
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App. LEXIS 3046 (Tex. App. Houston 1st Dist. Apr. 21 2005).

223. Because defendant complained only generally at trial of his "right to remain silent," without any further
assertions concerning his rights to post-arrest silence under either Tex. Const. art. |, § 10 or the Sanchez case,
defendant's trial objection was not sufficient to make the trial court aware of his complaint, as required by Tex. R.
Evid. 103(a)(1). Moreover, the specific grounds of defendant's complaint were not apparent from the context under
Tex. R. App. P. 33.1(a)(1)(A). Cleveland v. State, 177 S.W.3d 374, 2005 Tex. App. LEXIS 2726 (Tex. App. Houston
1st Dist. 2005), cert. denied 126 S. Ct. 1774, 164 L. Ed. 2d 523, 2006 U.S. LEXIS 3222, 74 U.S.L.W. 3585 (U.S.
2006).

224. In a criminal prosecution for arson where defendant did not specifically object to the admissibility of the
State's evidence on the issue of restitution, the evidentiary question was not preserved for appellate review.
However, defendant's claim that the restitution order lacked a sufficient factual basis was perserved without
objection. Drilling v. State, 2005 Tex. App. LEXIS 1509 (Tex. App. Waco Feb. 23 2005).

225. In a murder case, defendant did not preserve his complaint about excluded evidence because he did not
make an offer of proof as to the purported meaning of the victim's tattoos, nor demonstrate that the medical
examiner had knowledge on the subject. Moore v. State, 2005 Tex. App. LEXIS 1130 (Tex. App. Houston 1st Dist.
Feb. 10 2005).

226. Murder defendant did not preserve for review an argument that his witness should have been allowed to
testify that the deceased had attacked the witness with a knife. Defendant did not offer the evidence or obtain a
ruling on his offer of proof, and the record did not show the substance of the testimony from the context within which
the questions were asked. Denoso v. State, 156 S.W.3d 166, 2005 Tex. App. LEXIS 878 (Tex. App. Corpus Christi
2005).

227. In defendant's murder trial, photos were excluded from evidence showing a large pool of blood outside of the
victim's motel room; defendant attempted to argue on appeal that these photos were relevant to show that
defendant acted in self-defense. Nevertheless, defendant failed to make this argument to the trial court, and he
failed to make an offer of of proof; therefore, he failed to preserve the alleged error. Kennedy v. State, 2005 Tex.
App. LEXIS 897 (Tex. App. Fort Worth Feb. 3 2005), opinion withdrawn by 2005 Tex. App. LEXIS 10469 (Tex. App.
Fort Worth Dec. 16, 2005).

228. Where excluded evidence was not apparent from the record and since defendant failed to make an offer of
proof, the appellate court could not determine whether the evidence was relevant to a defensive issue, nor could it
ascertain whether the error, if any, was harmful. Gallardo v. State, 2005 Tex. App. LEXIS 913 (Tex. App. El Paso
Feb. 3 2005).

229. In a trial for defendant's murder of her child, defendant failed to preserve her argument that the trial court
improperly excluded evidence regarding her relationships, which she failed to pursue after being overruled as to the
admissibility of her placement in a drug treatment program. She also did not make the required offer of proof
regarding that testimony, as well as regarding excluded character evidence, and defendant's testimony regarding
her relationship with her other children. Burke v. State, 2005 Tex. App. LEXIS 198 (Tex. App. Houston 14th Dist.
Jan. 11 2005).

230. In a drunk driving case, under Tex. R. Evid. 103(a)(1) and Tex. R. App. P. 33.1(a), defendant waived his
objection to the admission of allegedly uncertified copies of judgments because his point of error on appeal did not
comport with his trial court objection. Singer v. State, 2004 Tex. App. LEXIS 11712 (Tex. App. Houston 1st Dist.
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Dec. 23 2004).

231. Defendant failed to preserve error in allowing witnesses to refer to him by his street nickname, "Thug."
Although he objected outside the presence of the jury to the admission of his nickname through one witness's
testimony, this objection only relieved him of having to reassert his objection while that particular witness testified.
The objection did not preserve error as to other witnesses. Ross v. State, 154 S.W.3d 804, 2004 Tex. App. LEXIS
11407 (Tex. App. Houston 14th Dist. 2004).

232. Defendant on a charge of child sexual assault preserved error with regard to the admission of the victim's
medical records during a hearing outside the presence of the jury in which the trial judge admitted the record and
overruled the objections. Pursuant to Tex. R. Evid. 103(a)(1), defendant did not have to object again when the State
asked a testifying witness to read the objectionable portion of the record. Perez v. State, 2004 Tex. App. LEXIS
11395 (Tex. App. Fort Worth Dec. 16 2004).

233. Defendant waived his complaint regarding an officer's testimony that she had known defendant since she first
went to work for the police department because he did not object at trial. Dennis v. State, 151 S.W.3d 745, 2004
Tex. App. LEXIS 11296 (Tex. App. Amarillo 2004).

234. Defendant argued that the trial court improperly restricted his attempts to impeach a witness's testimony with
a prior statement in which he said he saw the victim in the hallway with a shotgun just before he heard the fatal
shot. The State properly responded that the witness's prior written statement was not in the record, and thus
defendant had failed to preserve his complaint by making an offer of proof pursuant to Tex. R. Evid. 103. Lindsey v.
State, 2004 Tex. App. LEXIS 11139 (Tex. App. Waco Dec. 8 2004).

235. In an aggravated kidnapping case, because no offers of proof were made, defendant failed to preserve error
under Tex. R. App. P. 33.1 and Tex. R. Evid. 103(a)(2) regarding the trial court's refusal to admit prior inconsistent
videotaped statements and the exclusion of a defense witness' testimony. Kelly v. State, 2004 Tex. App. LEXIS
10492 (Tex. App. Beaumont Nov. 24 2004).

236. Although defendant did not raise the issue on appeal of whether a successfully completed community
supervision sentence under Tex. Code Crim. Proc. Ann. art. 42.12, § 20(a) could be used to enhance a subsequent
domestic assualt conviction, the appellate court had the authority to review the issue sus sponte. Comeaux v. State,
151 S.W.3d 710, 2004 Tex. App. LEXIS 10344 (Tex. App. Beaumont 2004).

237. Court rejected defendant's contention that the trial court abused its discretion in denying his motion for a
mistrial based on jury misconduct, specifically, a juror sleeping during the trial. Defendant's argument was not
properly preserved for appellate review because the only item before the trial court on the motion for mistrial was
the statement of defendant's trial counsel. Trial counsel's statement that a juror was sleeping presented no
evidence of the matter. It was incumbent upon defendant's trial counsel to develop the record for the trial court in
order to clarify which specific juror counsel was referencing and to determine if that juror was sleeping. Thieleman
v. State, 2004 Tex. App. LEXIS 8833 (Tex. App. Fort Worth Sept. 30 2004).

238. Pursuant to Tex. R. App. P. 33.1(a)(1)(A) and Tex. R. Evid. 103(a)(1), defendant did not preserve error on his
claims that the trial court erred in allowing the State to refer to his post-arrest silence in violation of Tex. Const. art.
I, 8 10 due to: (1) the lack of time-specific questions by the State; (2) counsel's failure to cite to the state
constitution, or even specify that he was objecting to post-arrest silence; and (3) the lack of commentary by the trial
court in making its rulings on the objections. There was no indication in the record that the trial court understood
that defendant was trying to invoke a protection different from the U.S. Const. amend. V protection which he was
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citing. Heidelberg v. State, 144 S.W.3d 535, 2004 Tex. Crim. App. LEXIS 1479 (Tex. Crim. App. 2004).

239. In a criminal prosecution for aggravated sexual assault, defendant failed to preserve error in the trial court's
decision to sustain the State's hearsay objections when he attempted to testify regarding statements the victim
made to him, and defendant did not make a formal offer of proof concerning this proposed evidence. Butler v. State,
2004 Tex. App. LEXIS 6800 (Tex. App. Texarkana July 28 2004).

240. Trial court's exclusion of evidence concerning the lifestyle and the violent nature of the nephew, who was
shot to death by defendant, could not be considered error on appeal, as defendant, who was charged with murder
did not preserve the issue for review because defendant did not make an offer of proof of what the excluded
evidence was and, thus, the appellate court was not left with anything to review in that regard. Goodwin v. State,
2004 Tex. App. LEXIS 6692 (Tex. App. Texarkana July 23 2004).

241. Where defendant failed to object to the admission of his statement to authorities regarding the credibility of
his victim, he failed to preserve the issue for appellate review because none of the fundamental error categories
included the admission or exclusion of evidence. Apolinar v. State, 2004 Tex. App. LEXIS 6025 (Tex. App. San
Antonio July 7 2004).

242. Complaining party, to preserve a complaint that the trial court erroneously excluded evidence, had to bring
forward a record indicating the nature of the evidence and if the excluded evidence was not apparent from the
context of the record, it had to be brought forward either through a timely offer of proof or a formal bill of exception;
absent a showing of what such testimony would have been, nothing was presented for review, such that although
defendant sought to introduce the evidence three times, he did not make an offer of proof regarding what the
witnesses would say about the couple's relationship, how that would affect his defense, or how it would assist the
jury in its deliberations. Because he made no offer of proof at the time of his objections, defendant waived his right
to appeal this issue. Novillo v. State, 2004 Tex. App. LEXIS 5086 (Tex. App. Austin June 10 2004).

243. In a criminal prosecution for aggravated sexual assault, where the State offered defendant's statement into
evidence without objection, no error was preserved for appellate review. Carter v. State, 2004 Tex. App. LEXIS
4901 (Tex. App. Amarillo May 28 2004).

244. In a child sexual abuse case, defendant waived an objection to the participation of co-counsel for the State
because the objection was not made as soon as the basis for it became apparent, as required by Tex. R. Evid.
103(a)(1). Gardner v. State, 2004 Tex. App. LEXIS 4822 (Tex. App. Fort Worth May 27 2004), affirmed by 164
S.W.3d 393, 2005 Tex. Crim. App. LEXIS 703 (Tex. Crim. App. 2005).

245. In defendant's driving while intoxicated case, defendant's "amended" motion to suppress was not brought to
the trial court's attention until after the State had rested its case during the guilt-innocence stage of the trial. By that
time, the intoxilyzer operator had testified extensively about defendant's refusal, and because her motion to
suppress on the additional ground was not timely, defendant did not preserve error on that issue. Boles v. State,
2004 Tex. App. LEXIS 3193 (Tex. App. Fort Worth Apr. 8 2004).

246. In defendant's drug and robbery case, given that defendant's sentence was not illegal, the complaints that
defendant asserted for the first time on appeal were not so fundamental as to have relieved him of the necessity of
a timely, specific trial objection. Loftin v. State, 2004 Tex. App. LEXIS 2651 (Tex. App. Corpus Christi Mar. 25
2004).
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247. Where appellant and the victim shot each other, the victim died, appellant asserted self-defense, and the
witnesses disagreed as to whether the victim or appellant shot first, appellant's conviction of murder in violation of
Tex. Penal Code Ann. § 19.02 was affirmed because (1) the evidence as to why appellant was afraid of the victim
was irrelevant under the provisions of Tex. R. Evid. 404(a), (b) because the victim's conduct of flashing his gun and
shooting first were unambiguous acts of aggression and violence, (2) appellant failed to properly preserve error
under Tex. R. Evid. 103(a)(1), Tex. R. App. P. 33.1(a)(1)(A), to the admission of evidence of his gang membership
under Tex. R. Evid. 403, and (3) impeachment of the witness under Tex. R. Evid. 609(a) was proper because the
witness created a false impression with the jury as to the extent of his arrests and convictions. Reyna v. State, 99
S.W.3d 344, 2003 Tex. App. LEXIS 1391 (Tex. App. Fort Worth 2003).

248. Under Tex. R. Evid. 103(a)(2), an offer of proof was required to preserve error in the trial court's exclusion of
part of a defense witness's testimony where the relevant matters the defense was attempting to prove by the
testimony were not apparent from the context of the questioning. Railsback v. State, 95 S.W.3d 473, 2002 Tex.
App. LEXIS 8492 (Tex. App. Houston 1st Dist. 2002).

249. Defendant failed to preserve his claim that a trial court violated Tex. Code Crim. Proc. Ann. art. 38.22 by
admitting into evidence, in defendant's trial for aggravated assault under Tex. Penal Code Ann. § 22.02, an
incriminating statement made by defendant to a police officer after defendant was arrested and before he was given
any Miranda warnings; because defendant did not raise his objections before the officer testified as to the statement
or obtain an adverse ruling thereon as required by Tex. R. App. P. 33.1 and Tex. R. Evid. 103(a)(1), the officer
thereafter repeated the statement without objection, and defendant's trial objection was made under Tex. Code
Crim. Proc. Ann. art. 38.21 rather than Tex. Code Crim. Proc. Ann. art. 38.22. Camarillo v. State, 82 S.W.3d 529,
2002 Tex. App. LEXIS 3228 (Tex. App. Austin 2002).

250. Even though defense counsel did not object when the trial court told the jury at the outset of the trial that
defendant seriously considered entering into a plea agreement and that he would have preferred that the defendant
plead guilty, under Tex. R. Evid. 103(d) the appellate court was authorized to take notice of fundamental errors
affecting substantial rights although they were not brought to the attention of the court, and the trial court's
statements were plain error warranting reversal of defendant's conviction and remand. Blue v. State, 41 S.W.3d
129, 2000 Tex. Crim. App. LEXIS 113 (Tex. Crim. App. 2000), criticized by Rabago v. State, 75 S.W.3d 561, 2002
Tex. App. LEXIS 1828 (Tex. App. San Antonio 2002).

251. Under Tex. R. Evid. 103(a)(2), defendant failed to preserve for review her claim that the trial court erred by
refusing her request to take the stand under the limited use doctrine to testify about the voluntariness of her
confession, where the record was devoid of any reference to what, if anything, defendant would have testified to.
Greenwood v. State, 948 S.W.2d 542, 1997 Tex. App. LEXIS 3616 (Tex. App. Fort Worth 1997).

252. Defendant's claim that the trial court improperly communicated his opinion on the merits of the case to the
jury in which he pointed to seven specific comments made by the trial court was waived because defendant lodged
no objection to any comment, either during the trial or in his motion for a new trial, and without an objection pointing
out the error to the trial court, noting was preserved for review under former Tex. R. App. P. 52(a). Mireles v. State,
1997 Tex. App. LEXIS 2179 (Tex. App. Corpus Christi Apr. 24 1997).

Criminal Law & Procedure : Appeals : Reviewability : Preservation for Review : Constitutional Issues

253. Defendant failed to preserve a complaint regarding the trial court's limitation of cross-examination and
consequential exclusion of evidence because counsel did not lodge any complaint in the trial court concerning the
denial of the right of confrontation or the exclusion of evidence. Gerik v. State, 2014 Tex. App. LEXIS 1446, 2014
WL 546033 (Tex. App. Amarillo Feb. 10 2014).
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254. Defendant failed to preserve an argument that evidentiary rulings would violate his federal constitutional
rights because he failed to alert the trial court to the argument; he did not argue that the constitutional rights relied
on were immune from procedural default. Rodriguez v. State, 368 S.W.3d 821, 2012 Tex. App. LEXIS 3913, 2012
WL 1744248 (Tex. App. Houston 14th Dist. May 17 2012).

255. When defendant was convicted for cruelty to an animal under Tex. Penal Code Ann. § 42.092(b)(3), he urged
the jury to consider his religious beliefs but he never argued to the court or requested a ruling on the
constitutionality of the statute; his claim that the animal cruelty statute violated the First Amendment was not
preserved for review under Tex. R. Evid. 103(a)(1). Myers v. State, 2011 Tex. App. LEXIS 5665, 2011 WL 2989944
(Tex. App. Fort Worth July 21 2011).

256. During defendant's trial for several counts of aggravated robbery, he failed to make a Confrontation-Clause
objection to portions of the detective's testimony relating what a declarant told him about defendant's involvement in
the crimes; while defendant was not given an opportunity to cross-examine the declarant, he waived his right to
challenge the admission of the testimony by failing to object as required by Tex. R. Evid. 103. Vidal v. State, 2007
Tex. App. LEXIS 6339 (Tex. App. Austin Aug. 10 2007).

257. Under the principles of Tex. R. Evid. 103(d), the court of appeals reviewed a murder defendant's argument
that the trial court's comments created a hostile environment, even though the prosecution argued that the issue
was inadequately briefed and that defendant did not preserve error. Lozano v. State, 2006 Tex. App. LEXIS 9439
(Tex. App. Corpus Christi Oct. 26 2006).

Criminal Law & Procedure : Appeals : Reviewability : Preservation for Review : Evidence

258. Defendant failed to preserve a complaint regarding the trial court's limitation of cross-examination and
consequential exclusion of evidence because counsel did not lodge any complaint in the trial court concerning the
denial of the right of confrontation or the exclusion of evidence. Gerik v. State, 2014 Tex. App. LEXIS 1446, 2014
WL 546033 (Tex. App. Amarillo Feb. 10 2014).

259. Defendant did not preserve error as to the exclusion of the police report he offered during his cross-
examination of an officer because defendant objected to the admission of the report unless he was allowed to
examine the witness about the report before the State questioned him. Tesi v. State, 2014 Tex. App. LEXIS 294,
2014 WL 70084 (Tex. App. Fort Worth Jan. 9 2014).

260. At defendant's DWI trial, the court did not deny his rights under the Sixth Amendment by limiting his cross-
examination of the State's witness who was a former breath test technical advisor; without the substance of the
proffered evidence, defendant's bill of exception failed to preserve his complaint for appellate review. Balderama v.
State, 421 S.W.3d 247, 2013 Tex. App. LEXIS 15133, 2013 WL 6637703 (Tex. App. San Antonio Dec. 18 2013).

261. Any error associated with the admission of testimony of an informant and a sheriff's investigator establishing
that defendant purchased methamphetamine from a dealer and then re-sold the methamphetamine to others,
including the informant, was cured because the complained-of evidence was admitted elsewhere without objection.
Alexander v. State, 2013 Tex. App. LEXIS 13562, 2013 WL 5888695 (Tex. App. Waco Oct. 31 2013).

262. Defendant failed to preserve for appellate review his contention that the trial court erred by denying his
motion to suppress on the ground that the officer lacked reasonable suspicion to justify the traffic stop because he
did not file a pretrial motion to suppress and he did not object before or during the State's case-in-chief to the
admissibility of any evidence the officers obtained after the stop. Sample v. State, 405 S.W.3d 295, 2013 Tex. App.
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LEXIS 7288 (Tex. App. Fort Worth June 13 2013).

263. At defendant's trial for failure to comply with sex offender registration requirements, the trial court did not
abuse its discretion by overruling his objections to the admission of evidence of an extraneous bad act under Tex.
R. Evid. 404(b); because his objection in the trial court pertained to lack of adequate notice, his complaint that the
evidence in question constituted improper pattern evidence was not preserved for appellate review under Tex. R.
App. P. 33.1(a); Tex. R. Evid. 103(a). Hogan v. State, 2013 Tex. App. LEXIS 6706 (Tex. App. Dallas May 30 2013).

264. Even if the trial court erred by admitting testimony from defendant's husband regarding the victim's violent
history, the error was harmless because other testimony in the record showed the victim's past violent behavior. To
the extent that defendant's argument on appeal was that she should have been allowed to present additional
evidence of defendant's violent past, defendant did not preserve error to make that showing. Lopez v. State, 2013
Tex. App. LEXIS 4661 (Tex. App. Fort Worth Apr. 11 2013).

265. Defendant's contention that the trial court erred when it admitted his statement to detectives on the ground
that it was not voluntary due to his intoxication was not preserved for appellate review because his objections at trial
were not sufficiently specific to inform the trial court that the basis of his objections was involuntariness due to
intoxication. Maden v. State, 2013 Tex. App. LEXIS 2619, 2013 WL 1049040 (Tex. App. Amarillo Mar. 13 2013).

266. Defendant's contention that the trial court erred when it admitted his telephone conversation with his wife
recorded while he was detained a a police department holding facility on the ground that it violated the Texas
wiretapping statute, Tex. Penal Code Ann. § 16.02(b)(1), was not preserved for appellate review because he made
no mention of the wiretapping statute or any other Texas statutory provision in his objection to the admission of the
recording. Maden v. State, 2013 Tex. App. LEXIS 2619, 2013 WL 1049040 (Tex. App. Amarillo Mar. 13 2013).

267. Even if the trial court erred by admitting into evidence a witness's testimony that defendant had been trying to
send someone to harm him and his family, any error was cured when the same type of evidence concerning
witnesses' fear of defendant was admitted elsewhere without objection, both before and after the complained-of
testimony. Prior to the complained-of testimony, a co-defendant testified that he did not want to tell authorities about
defendant's involvement in the offense because "snitches get stitches," and a second co-defendant testified that he
gave three different statements to the police because he feared that defendant would harm his family in retaliation;
after the complained-of testimony, defendant's ex-wife testified without objection that she came forward with what
she knew about defendant's involvement because she feared that defendant would harm her because she no
longer wanted to be involved with him. Brown v. State, 2013 Tex. App. LEXIS 1058, 2013 WL 476764 (Tex. App.
Beaumont Feb. 6 2013).

268. On appeal of defendant's conviction for aggravated robbery, he claimed the trial court abused its discretion
when it refused to allow the defense to cross-examine a witness regarding his criminal history; because defendant
made no offer of proof regarding the underlying facts of the witness's conviction that he wanted to explore, the issue
was not preserved for review under Tex. R. Evid. 103; Tex. R. App. P. 33.1. Henson v. State, 2013 Tex. App.
LEXIS 974, 2013 WL 396015 (Tex. App. Houston 14th Dist. Jan. 31 2013).

269. Defendant preserved for review her argument that the trial court erred in admitting into evidence her fourth
recorded interview with the officer, because in her motion to suppress, defendant expressly argued that she was
either under arrest or substantially deprived of freedom by the attendant conduct of said law enforcement officers
and the surrounding circumstances. Nelson v. State, 405 S.W.3d 113, 2013 Tex. App. LEXIS 377, 2013 WL 174502
(Tex. App. Houston 1st Dist. Jan. 17 2013).
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270. Because defendant failed to make an offer of proof under Tex. R. Evid. 103 detailing what the excluded
evidence would have been, the appellate court had no basis for reviewing his contention that the trial court erred in
excluding the testimony of defendant's wife about the relationship between defendant and his children. Smith v.
State, 2012 Tex. App. LEXIS 9037 (Tex. App. El Paso Oct. 31 2012).

271. Defendant failed to preserve for review her claim that the trial court erred by excluding the testimony of her
expert about approximate vehicle speeds based on "crush analysis" because the expert never stated what speeds
she estimated the vehicles to be traveling, which would be crucial to understanding what testimony was excluded
and whether the exclusion was harmful. Montgomery v. State, 383 S.W.3d 722, 2012 Tex. App. LEXIS 8491, 2012
WL 4829800 (Tex. App. Houston 14th Dist. Oct. 11 2012).

272. Defendant failed to preserve for review her claim that the trial court erred by excluding the expert's testimony
about the angle of defendant's lane change because the court was unable to determine from the context what the
expert would have said about the angle of defendant's vehicle. Montgomery v. State, 383 S.W.3d 722, 2012 Tex.
App. LEXIS 8491, 2012 WL 4829800 (Tex. App. Houston 14th Dist. Oct. 11 2012).

273. Sex offender failed to preserve error regarding the exclusion of his designated expert as an expert witness
because he had not shown that he made an offer of proof in the trial court that made the substance of the purported
testimony by his designated expert known or that he perfected a bill of exception. In re Brown, 2012 Tex. App.
LEXIS 8136, 2012 WL 4466348 (Tex. App. Beaumont Sept. 27 2012).

274. Defendant failed to preserve for appellate review his claim that the trial court erred by excluding an officer's
opinion about whether an interviewer used leading questions in a recorded interview because defendant made no
offer of proof or bill of exception containing the substance of the officer's excluded testimony. Myles v. State, 2012
Tex. App. LEXIS 4911, 2012 WL 2357426 (Tex. App. Houston 1st Dist. June 21 2012).

275. Defendant failed to make an offer of proof regarding any other mental afflictions suffered by the informant,
and therefore he failed to preserve them for review. Dowden v. State, 2012 Tex. App. LEXIS 3584, 2012 WL
1605234 (Tex. App. Texarkana May 8 2012).

276. Defendant's motion in limine and argument on the issue outside the presence of the jury adequately
preserved for review his objections to evidence regarding his membership in the Aryan Brotherhood gang without
the need to object to testimony as it came in or to obtain a continuing objection. Guffey v. State, 2012 Tex. App.
LEXIS 3293, 2012 WL 1470185 (Tex. App. Eastland Apr. 26 2012).

277. In defendant's trial for indecency with a child, defendant failed to preserve his objection to an expert's
testimony that false accusations had occurred in about 2 percent of the cases he had been involved in because,
after he objected to the initial question posed to the expert, the State rephrased its question and defendant did not
object to the rephrased question. Smikal v. State, 2012 Tex. App. LEXIS 2904, 2012 WL 1259127 (Tex. App.
Corpus Christi Apr. 12 2012).

278. Defendant's contention that the trial court erred by limiting the scope of cross-examination of the child victim
and refusing to admit into evidence two affidavits signed by the victim was not preserved for appellate review
because defendant failed to make either a formal bill of exceptions or request permission to make an informal offer
of proof and therefore the court had no idea what the victim would have testified to and whether she would have
denied making the statements in the affidavits. Duke v. State, 365 S.W.3d 722, 2012 Tex. App. LEXIS 2376, 2012
WL 1005069 (Tex. App. Texarkana Mar. 27 2012).
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279. Defendant's claim that her right of confrontation was violated by the trial court limiting her cross-examination
during her theft trial presented nothing for review, because the record contained no offer of proof under Tex. R.
Evid. 103(a) identifying the substance of the excluded testimony. Huff v. State, 2012 Tex. App. LEXIS 1079, 2012
WL 401047 (Tex. App. Dallas Feb. 9 2012).

280. Blood-test evidence concerning defendant's accident did not affect his substantial rights during the
punishment phase of trial and even if the admission of the evidence in the absence of objection was fundamental
error that survived the lack of preservation, its admission was harmless, because defendant pled guilty to four
counts of intoxication manslaughter and two counts of intoxication assault, so the only issue was the length of the
sentence, and the testimonial and photographic evidence admitted at the punishment phase, combined with the
tragic loss of four lives and severe injuries to others, was compelling regarding the nature of the accident and the
crimes. Looschen v. State, 2011 Tex. App. LEXIS 10257, 2011 WL 6938516 (Tex. App. Austin Dec. 29 2011).

281. Defendant failed to preserve the trial court's alleged error in excluding her proposed testimony about prior
acts of abuse by the boyfriend, because the substance of the excluded testimony was not apparent from the context
and defendant made no offer of proof. Ellis v. State, 2011 Tex. App. LEXIS 9821 (Tex. App. Houston 14th Dist.

Dec. 15 2011).

282. Defendant failed to preserve an argument that the trial court erred not allowing him to make a formal bill of
exception in question and answer form because defendant first stated he wanted to make a "lawyer's offer of proof"
and then requested to make an offer in question and answer format at "the Court's discretion." Armstrong v. State,
2011 Tex. App. LEXIS 9760, 2011 WL 6188608 (Tex. App. Dallas Dec. 14 2011).

283. Defendant convicted of capital murder following the death of a restaurant employee during a robbery failed to
preserve his claim that the trial court erred by excluding a co-conspirator's opinion that defendant could not have
anticipated the murder. Defendant did not make an offer of proof as required by Tex. R. Evid. 103(a)(2). Barton v.
State, 2011 Tex. App. LEXIS 9229, 2011 WL 5846300 (Tex. App. Houston 14th Dist. Nov. 22 2011).

284. Defendant failed to preserve for review his assertion that the trial court erred by admitting an audio-video
recording containing portions of his grand jury testimony, because defendant never lodged any complaints
regarding self-incrimination, and when the State offered the redacted recording of defendant's grand jury testimony,
defendant objected solely on grounds of optional completeness. Lewis v. State, 2011 Tex. App. LEXIS 6987, 2011
WL 3925633 (Tex. App. Beaumont Aug. 24 2011).

285. Objection under Tex. R. Evid. 404, 405 did not preserve defendant's complaints under Tex. R. Evid. 401, 403
regarding evidence of his gang affiliation, as required by Tex. R. App. P. 33.1(a); Tex. R. Evid. 103(a)(1). Martin v.
State, 2011 Tex. App. LEXIS 5624, 2011 WL 2937423 (Tex. App. Corpus Christi July 21 2011).

286. Defendant failed to preserve for appellate review his contention that the trial court erred by denying his
motion to suppress because when the State presented the testimony of the officers who had entered defendant's
apartment, defense counsel did not object or re-urge his motion to suppress. Clark v. State, 2011 Tex. App. LEXIS
5160, 2011 WL 2651902 (Tex. App. Austin July 8 2011).

287. Defendant convicted of owning an adult arcade without a permit did not offer evidence on the primary-
business defense or the effect of the 50/50 rule during trial and made an untimely offer of proof after the jury charge
was read; therefore, any error in excluding the evidence was not preserved for review under Tex. R. Evid. 103.
Ethridge v. State, 2011 Tex. App. LEXIS 4780, 2011 WL 2502542 (Tex. App. Houston 1st Dist. June 23 2011).
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288. Appellate court could not determine whether the trial court abused its discretion by excluding documents
published by the United States government relating to immigration because the publication was marked for
appellate purposes and was not in the record and defense counsel did not explain what the benefits were or how
they were relevant to show any bias or motive to testify on the part of the witness. Guerrero v. State, 2011 Tex.
App. LEXIS 4219, 2011 WL 2176825 (Tex. App. Austin June 3 2011).

289. Appellate court was unable to review the transcript of an alleged telephone conversation between defendant
and his wife because it was never marked for appellate review and was not in the record, and defense counsel did
not explain what was said during the conversation or how it was relevant to the case. Guerrero v. State, 2011 Tex.
App. LEXIS 4219, 2011 WL 2176825 (Tex. App. Austin June 3 2011).

290. Appellate counsel's conclusion that an "optional completeness" argument had not been properly preserved
for state appellate review was an objectively reasonable deduction because the specificity required by Tex. R. Evid.
103 and Tex. R. App. P. 33.1(a) was lacking; nothing in the exchanges between petitioner inmate's trial counsel
and the state trial court reasonably alerted the state trial court that the inmate was suggesting a detective should be
permitted to testify to the clearly hearsay within hearsay details of a witness's written statement based upon the
Texas Rule of Optional Completeness found in Tex. R. Evid. 107. Hernandez v. Thaler, 787 F. Supp. 2d 504, 2011
U.S. Dist. LEXIS 123538 (W.D. Tex. May 12 2011).

291. Pursuant to Tex. R. Evid. 103(a)(1) and Tex. R. App. P. 33.1, defendant convicted of driving while intoxicated
(DWI), second offense, failed to preserve for appellate review his claim that the trial court erred in denying his
motion for mistrial following publication to the jury of portions of an audio-video recording of the traffic stop that led
to his arrest because the recording was admitted and played to the jury without timely objection. Even if defendant
had not waived his objection, any error in the admission of the audio recording was harmless because: (1) the
recording made only vague reference to an intoxication offense, rather than direct mention of any prior DWI
conviction; (2) the audio that was the subject of defense counsel's objection was played only once in open court to
the jury, an instruction to disregard was given by the trial court, and only a redacted version excluding the three
complained-of references was sent back with the jury to watch during deliberations; (3) the record contained ample
evidence to support the jury's finding that defendant was driving while intoxicated; and (4) the jury had the
opportunity to view the recording of the traffic stop and defendant's behavior. Doucette v. State, 2011 Tex. App.
LEXIS 1750, 2011 WL 832129 (Tex. App. Austin Mar. 9 2011).

292. When police officers responded to a domestic disturbance call at the residence of defendant and his wife, she
told the officers that defendant had repeatedly struck her with a cane and held a gun to her head during an
argument. At defendant's trial for assault, he did not object to the officers' testimony describing the discovery and
seizure of the weapon as required by Tex. R. Evid. 103(a)(1) to preserve the issue; thus, under Tex. R. App. P. 33.1
he could not complain on appeal that the fact of his being armed was irrelevant or unfairly prejudicial. Smith v.
State, 2011 Tex. App. LEXIS 859, 2011 WL 350434 (Tex. App. Austin Feb. 2 2011).

293. Admission of post-arrest statements by defendant, who was arrested for driving while intoxicated, that he was
sorry and that he would not do it anymore could not be challenged as violating a suppression order because
defendant failed to object to the evidence during trial as required by Tex. R. App. P. 33.1(a) and Tex. R. Evid.
103(a)(1). Jimenez v. State, 2011 Tex. App. LEXIS 194, 2011 WL 192701 (Tex. App. El Paso Jan. 12 2011).

294. On appeal of defendant's conviction for causing serious bodily injury to a child, he claimed the trial court
erred by excluding defensive testimony relevant to his culpable mental state. Defendant failed to preserve this
contention for review, because he did not make an offer of proof under Tex. R. Evid. 103(a)(2). Ord v. State, 2010
Tex. App. LEXIS 9538, 2010 WL 4909951 (Tex. App. Austin Dec. 1 2010).
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295. Defendant's contention that the trial court erred by denying his motion to suppress evidence seized following
the traffic stop and his arrest was not preserved for appellate review because his argument, that the officer could
not have had the requisite probable cause to believe that a traffic violation had occurred as the evidence showed
that the action taken by defendant did not violate any Transportation Code requirements, was not raised until the
hearing on defendant's motion for a new trial. Butler v. State, 2010 Tex. App. LEXIS 5646, 2010 WL 2836310 (Tex.
App. Texarkana July 20 2010).

296. Defendant forfeited his complaints about the admission of evidence that was obtained from his car because
he failed to obtain a pretrial hearing or ruling on his motion to suppress and because he allowed the detective to
testify about the evidence extensively before objecting to the admission of the State's physical evidence. Ratliff v.
State, 320 S.W.3d 857, 2010 Tex. App. LEXIS 5629 (Tex. App. Fort Worth July 15 2010).

297. Defendant failed to preserve for review his assertion that the trial court abused its discretion by overruling his
objection to the marihuana exhibit, because defendant did not obtain a running objection, and when the State
offered the report stating that the exhibit to which defendant had previously objected was marihuana, defendant
affirmatively stated that he had no objection. Lara v. State, 2010 Tex. App. LEXIS 5640, 2010 WL 2813522 (Tex.
App. Fort Worth July 15 2010).

298. On appeal of the judgment revoking defendant's community supervision, he argued that the trial court erred
by excluding an affidavit from a witness who was unavailable to testify at trial. Because defendant did not offer the
affidavit for record purposes or describe the substance of the affidavit to the trial court as required by Tex. R. Evid.
103(a)(2), the error was not preserved for appellate review. White v. State, 2010 Tex. App. LEXIS 4773 (Tex. App.
Dallas June 24 2010).

299. Defendant failed to preserve error in the admission of evidence because he did not object in the trial court, as
required by Tex. R. App. P. 33.1(a). The trial court's ruling on the admissibility of evidence did not constitute
"fundamental error" under Tex. R. Evid. 103(d). Roberts v. State, 2010 Tex. App. LEXIS 2374, 2010 WL 1253564
(Tex. App. Austin Apr. 1 2010).

300. Counsel properly objected to the State's effort to call a witness in a murder case, and because that objection
was addressed before trial, it did not have to be uttered during trial to remain preserved under Tex. R. Evid.
103(a)(1). Comparan v. State, 2010 Tex. App. LEXIS 1173, 2010 WL 597158 (Tex. App. Amarillo Feb. 18 2010).

301. Defendant failed to preserve for review his assertion that the trial court erred in excluding testimony from the
clinical psychologist, because defendant waived the complaint when he failed to make an offer of proof. Hatcher v.
State, 2010 Tex. App. LEXIS 362, 2010 WL 183521 (Tex. App. Houston 14th Dist. Jan. 21 2010).

302. Defendant failed to preserve his argument regarding unadjudicated offenses because, although defendant
timely objected to the State's first line of questions pertaining to his unadjudicated offenses, defendant did not
continue to object to the State's subsequent questions regarding the same unadjudicated offenses. Mccabe v.
State, 2009 Tex. App. LEXIS 8828, 2009 WL 3823203 (Tex. App. Fort Worth Nov. 12 2009).

303. In a case involving unlawful possession of a firearm by a felon, defendant failed to preserve an error relating
to the exclusion of evidence of his mental health treatment during the punishment phase of the trial. The trial court's
indication that it was not going to allow testimony relating to competency proceedings did not relieve defendant of
the responsibility of at least making an offer of proof and obtaining a ruling. Jackson v. State, 2009 Tex. App. LEXIS
7251, 2009 WL 3365880 (Tex. App. Houston 14th Dist. Sept. 10 2009).
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304. Defendant's objection to extraneous offense evidence that four truckloads of stolen car parts were found at
his house, along with evidence that he had purchased stolen car parts in the past, was preserved for appellate
review because a bench conference conducted outside of the jury's presence provided the trial court the
opportunity to consider the necessary factors and rule on the objection. Marban v. State, 2009 Tex. App. LEXIS
6760, 2009 WL 2618343 (Tex. App. Beaumont Aug. 26 2009).

305. In a driving while intoxicated case, because defendant did not present evidentiary complaints relating to the
admission of a police officer's testimony and the results of a breath test to a trial court, they were not preserved for
appellate review under Tex. R. App. P. 33.1(a)(1). Egerton v. State, 2009 Tex. App. LEXIS 4848, 2009 WL 1815772
(Tex. App. Fort Worth June 25 2009).

306. Defendant failed to preserve an argument regarding the omission of testimony because, although defense
counsel explained to the trial court that defendant could testify as to an alleged prior stabbing or shooting, there was
no offer of proof made as to defendant's testimony. Because the substance of the evidence sought to be admitted
was not made known to the trial court, and was not apparent from the context, defendant failed to preserve the
issue for appellate review. Martinez v. Texas, 2009 Tex. App. LEXIS 4837 (Tex. App. Corpus Christi June 25 2009).

307. In a driving while intoxicated case, defendant did not preserve an issue relating to extraneous offense
evidence for appellate review under Tex. R. App. P. 33.1 because no objection was lodged; the record was replete
with evidence of a homicide, its investigation, and a grand jury's return of a "no-bill" in favor of defendant.
Vanderburgh v. State, 2009 Tex. App. LEXIS 4643, 2009 WL 1740053 (Tex. App. Fort Worth June 18 2009).

308. In defendant's murder case, defendant failed to preserve for review the exclusion of testimony regarding his
state of mind because defense counsel did not provide the trial judge with a concise statement regarding the
content of the testimony he proposed to elicit from defendant; instead, he merely informed the trial judge of his
reason for asking the questions. Gobert v. State, 2009 Tex. App. LEXIS 4341, 2009 WL 1493036 (Tex. App.
Houston 14th Dist. May 28 2009).

309. In a case involving aggravated sexual assault of a child under 14, defendant failed to preserve an alleged
error relating to the granting of the State's motion in limine regarding the admission of a videotape because no offer
of proof was made under Tex. R. Evid. 103(a)(2). Defendant wanted to offer the tape to rebut the alleged victim's
claim that she was afraid of him. Luna v. State, 2009 Tex. App. LEXIS 1146, 2009 WL 400629 (Tex. App. Dallas
Feb. 19 2009).

310. By failing to timely object, defendant waived, under Tex. R. Evid. 103 and Tex. R. App. P. 33.1, an argument
that the right to the presumption of innocence was violated by a detective's testimony the detective would have
taken a polygraph exam. Whatley v. State, 2009 Tex. App. LEXIS 556, 2009 WL 1607813 (Tex. App. Corpus Christi
Jan. 29 2009).

311. In arobbery case, because defendant failed to offer evidence of the victim's voluntary manslaughter
conviction at trial after the trial court granted the State's pretrial motion in limine to exclude evidence of the victim's
voluntary manslaughter conviction, no error was preserved for appeal, as provided in Tex. R. Evid. 103. Windham
v. State, 2008 Tex. App. LEXIS 2440 (Tex. App. Dallas Apr. 7 2008).

312. In the penalty phase following a guilty plea to manslaughter, defendant failed to preserve challenges to the
State's use of the term "murder" because defendant failed to object, as required by Tex. R. App. P. 33, and the
error was not fundamental under Tex. R. Evid. 103, given that the references were inadvertent. Stevens v. State,
2008 Tex. App. LEXIS 2331 (Tex. App. Dallas Apr. 3 2008).
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313. Under Tex. R. Evid. 103 and Tex. R. App. P. 33, defendant failed to preserve an argument that the State
improperly elicited testimony concerning alleged gang membership because defendant failed to identify the
objectionable testimony in the record and did not even assert that defense counsel raised such an objection to the
testimony. Marshal v. State, 2008 Tex. App. LEXIS 1411 (Tex. App. Houston 14th Dist. Feb. 28 2008).

314. During defendant's murder trial, he objected to a police officer's videotaped interview with a witness on
Confrontation Clause grounds; on appeal, he claimed the trial court violated Tex. R. Evid. 613 by admitting the
recording; because the objection at trial did not comport with the complaint on appeal, the error was not preserved
for review under Tex. R. App. P. 33. Brandon v. State, 2007 Tex. App. LEXIS 8903 (Tex. App. Houston 1st Dist.
Nov. 8 2007).

315. Defendant asserted that the trial court erred in admitting an expert's testimony because he was not qualified
to testify as an expert and because his "backdoor opinion" that sex offenders were not capable of being cured
violated Tex. R. Evid. 702; that argument was rejected, however, because defendant did not properly object and,
therefore, failed to preserve the alleged error as required by Tex. R. Evid. 103 and Tex. R. App. P. 33. Ghahremani
v. State, 2007 Tex. App. LEXIS 8584 (Tex. App. Houston 14th Dist. Oct. 30 2007).

316. Defendant did not preserve error under Tex. R. App. P. 33 and Tex. R. Evid. 103 as to the timeliness of the
State's notice under Tex. R. Evid. 404 of its intent to introduce extraneous offense evidence in a child sexual abuse
case because, although he raised the issue, he did not object to any specific testimony or obtain a ruling. Jared v.
State, 2007 Tex. App. LEXIS 8448 (Tex. App. Fort Worth Oct. 25 2007).

317. Defendant's failure to make specific objections waived, under Tex. R. App. P. 33.1 and Tex. R. Evid. 103, the
issues of hearsay in a police officer's testimony concerning an unsafe lane change and the lack of closing
arguments; to the extent defendant's general objection to the officer's testimony could be construed as a more
general contention that a conviction could not be based on hearsay evidence, Tex. R. Evid. 802 allows
consideration of inadmissible hearsay admitted without objection. James v. State, 2007 Tex. App. LEXIS 7608 (Tex.
App. Waco Sept. 19 2007).

318. Defendant was accused of severing a complainant's penis with a knife; defendant argued that her actions
were in self-defense, and the trial court should have admitted certain evidence in that regard; defendant, however,
failed to cite the rules and the statutes to the trial court under which she objected; therefore, defendant's argument
was waived on appeal. Ruiz v. State, 2007 Tex. App. LEXIS 6208 (Tex. App. Houston 14th Dist. Aug. 7 2007).

319. In the punishment phase of a murder trial, counsel was not rendered ineffective by failing to preserve an
expert witness's testimony under Tex. R. Evid. 103 once the trial court prohibited the expert witness from testifying;
counsel's brief description complied with the requirements to preserve the testimony for appellate review. Johnson
v. State, 233 S.W.3d 109, 2007 Tex. App. LEXIS 6010 (Tex. App. Houston 14th Dist. 2007).

320. Where defendant was convicted of murder, he failed to object to the trial court's admission of his written
statement and opinion testimony from two police officers; because the admission of the evidence did not constitute
fundamental error, the claims were not preserved for review. Stearns v. State, 2007 Tex. App. LEXIS 5910 (Tex.
App. Corpus Christi July 26 2007).

321. Defendant preserved for appellate review his claim that the trial court erred in admitting impeachment
evidence because the hearing outside the jury's presence preserved defendant's complaint. Lopez v. State, 230
S.W.3d 875, 2007 Tex. App. LEXIS 5695 (Tex. App. Eastland 2007).
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322. The trial court correctly admitted statements made by the defendant to his polygraph examiner, finding that
the statements were made voluntarily. Defendant never asserted his right to remain silent, and he was not the
victim of such deception that his will was overborne; further, promises that the statements would only be heard by
the examiner were unlikely to elicit false statements. Harty v. State, 229 S.W.3d 849, 2007 Tex. App. LEXIS 5404
(Tex. App. Texarkana 2007).

323. By failing to object, appellant juvenile failed to preserve his claim that he was not allowed a full cross-
examination of the assault victim at the disposition hearing. In re J.L.C., 2007 Tex. App. LEXIS 3063 (Tex. App. Fort
Worth Apr. 19 2007).

324. Trial court did not abuse its discretion in disallowing execution-impact testimony from members of appellant's
family because appellant did not make an offer of proof conveying the substance of the proffered evidence and
therefore failed to preserve the error. Roberts v. State, 220 S.W.3d 521, 2007 Tex. Crim. App. LEXIS 429 (Tex.
Crim. App. 2007).

325. Because no offer of proof was made regarding testimony about previous problems in the police department
crime laboratory and issues surrounding its re-certification and the record did not indicate what the excluded
testimony would have been, defendant waived any error regarding the exclusion of that testimony, and nothing was
presented for appellate review. Ruiz v. State, 2006 Tex. App. LEXIS 10318 (Tex. App. Houston 1st Dist. Nov. 30
2006).

326. Defendant did not preserve error under Tex. R. Evid. 103(a)(2), (b) and Tex. R. App. P. 33.2 as to the
exclusion of evidence regarding other occupants of a house where drugs were found in her bedroom because she
did not make an offer of proof. Smith v. State, 2006 Tex. App. LEXIS 8685 (Tex. App. Fort Worth Oct. 5 2006).

327. Defendant did not preserve error under Tex. R. Evid. 103 as to the testimony of a police officer who stated
that the victims identified a witness as being present during an armed robbery; although defendant previously had
objected to similar testimony from another officer, he did not obtain a running objection or object outside the jury's
presence to all testimony regarding the victims' identification of the witness. Brown v. State, 2006 Tex. App. LEXIS
6859 (Tex. App. Houston 14th Dist. Aug. 1 2006).

328. Where defendant was convicted of possession of cocaine, he did not urge his motion to suppress until the
close of the evidence and failed to object to the evidence at the first opportunity; he failed to preserve review of the
trial court's denial of his motion to suppress. Alex v. State, 2006 Tex. App. LEXIS 4031 (Tex. App. Beaumont May
10 2006).

329. Defendant juvenile's complaint regarding the admissibility of his statment was preserved because the record
as a whole indicated an understanding by the judge and counsel that the juvenile's counsel did not intend to forfeit
the issue of admissibility of the statement by stating, "no objection," when it was offered at trial. In re X.J.T., 2014
Tex. App. LEXIS 2312, 2014 WL 787832 (Tex. App. Fort Worth Feb. 27 2014).

Criminal Law & Procedure : Appeals : Reviewability : Preservation for Review : Exceptions to Failure to
Object

330. It was not error to deny defendant's mistrial motion based on a prosecutor allegedly eliciting testimony that
defendant was in jail before trial because (1) the testimony was not objected to in a timely manner, as no objection
was lodged until after defense counsel asked the witness several follow-up questions, rather than when the witness
gave the testimony at issue, (2) the testimony did not create fundamental error, and (3) it was presumed that the
jury followed an instruction not to infer defendant's guilt from the testimony. Johnson v. State, 2013 Tex. App.
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LEXIS 4524 (Tex. App. Beaumont Apr. 10 2013).

331. Under Tex. R. App. P. 33.1(a) and Tex. R. Evid. 103(d), defendant did not show fundamental error where
nothing in the record demonstrated that the witness's testimony was false; defendant's sentence was within the
range of punishment and the witness testimony did not affect his sentence. Olivarez v. State, 2012 Tex. App. LEXIS
9253, 2012 WL 5458422 (Tex. App. Houston 1st Dist. Nov. 8 2012).

332. Where defendant entered a plea of true to intoxication manslaughter, defendant waived his claim that the
presentation of evidence to the jury during sentencing violated his right to due process of law and equal protection
of law. The fundamental error concept set forth in Tex. R. Evid. 103(d) did not apply. In re A.D., 2009 Tex. App.
LEXIS 3985 (Tex. App. Texarkana May 15 2009).

333. In an aggravated assault case, defendant waived an error relating to a trial court's comments during voir dire
because no objection was made, as required by Tex. R. App. P. 33.1; there was no fundamental error allowing
review because the burden of proof discussed in voir dire did not differ from the jury-charge instructions. Moreover,
the comments in this case did not rise to the level set forth by the plurality in Blue v. State, 41 S.W.3d 129 (Tex.
Crim. App. 2000), because they did not taint defendant's presumption of innocence in front of the venire or vitiate
the impartiality of the jury. Zachery v. State, 2009 Tex. App. LEXIS 356, 2009 WL 136915 (Tex. App. Houston 14th
Dist. Jan. 20 2009).

334. Although defendant convicted of the felony offense of resisting arrest, for which he was sentenced to six
years in prison pursuant to Tex. Penal Code Ann. § 38.03, claimed that the trial court erred by making an erroneous
statement regarding the law of juror disqualification to the venire in violation of Tex. Code Crim. Proc. Ann. art.
35.16(a), Tex. Code Crim. Proc. Ann. art. 35.19 and Tex. Gov't Code Ann. § 62.102, the error, if any, was waived
because defendant failed to assert any objection to the statement at trial; defendant did not argue that the trial
court's alleged error was fundamental, that it bore upon the presumption of his innocence, that it vitiated the jury's
impartiality, or that there was any other basis by which he might have been excused from preserving error pursuant
to Tex. R. Evid. 103. Uribe v. State, 2008 Tex. App. LEXIS 1071 (Tex. App. Houston 1st Dist. Feb. 14 2008).

335. In an appeal from a marijuana conviction, the court reviewed the admission of the marijuana, even though
defendant failed to object at the time that the evidence was admitted; under Tex. R. Evid. 103, defendant was not
required to object to the admission of the marijuana in order to preserve error because the trial court heard the
objection to the admission of the marijuana outside of the presence of the jury and admitted the evidence. Skinner
v. State, 2006 Tex. App. LEXIS 5498 (Tex. App. Dallas June 28 2006).

336. Aggravated robbery conviction was affirmed because defendant did not object to the admission of the victim
sympathy evidence, and the error, if any, in allowing the introduction of victim sympathy evidence was not
fundamental error, when error in admitting evidence, even if constitutional rights were implicated, was neither
systemic nor waivable-only, and thus was not fundamental. Connor v. State, 2006 Tex. App. LEXIS 4896 (Tex. App.
Houston 1st Dist. June 8 2006).

Criminal Law & Procedure : Appeals : Reviewability : Preservation for Review : Failure to Object

337. Defendant convicted for possession of a controlled substance waived his challenge to the admission of
evidence of methamphetamine discovered after a warrantless patdown search because he stated that he had no
objection and did not raise his motion to suppress during trial. Jones v. State, 2014 Tex. App. LEXIS 9001 (Tex.
App. Fort Worth Aug. 14 2014).
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338. Defendant's objection, when it finally arrived, was too late to preserve the complaint; the prosecutor asked
defendant a number of times if he thought the victim had lied, and defendant answered a number of times before he
finally objected. Donato v. State, 2014 Tex. App. LEXIS 4698 (Tex. App. Fort Worth Apr. 30 2014).

339. Where defendant was convicted for failure to comply with sexual offender registration requirements, he failed
to preserve review of the prosecutor's comment that he had previously been convicted of aggravated sexual assault
of a child because he did not object each time the State presented evidence of, or commented on, his previous
sexual assault conviction. Hargiss v. State, 2014 Tex. App. LEXIS 3103, 2014 WL 1087924 (Tex. App. Fort Worth
Mar. 20 2014).

340. In a case involving the civil commitment of a sexually violent predator, because a patient did not object or
request an instruction to disregard with respect to his complaints on appeal about hearsay or undue prejudice in
relation to expert testimony, the error was not preserved for appellate review. The patient argued that the testimony
from one expert exceeded the scope of a limiting instruction, and that another expert's testimony about the effect of
his offenses on the victims had no probative value regarding the diagnosis of the patient's mental condition and was
not related to a prediction of future dangerousness. In re Bocanegra, 2013 Tex. App. LEXIS 844 (Tex. App.
Beaumont Jan. 31 2013).

341. Defendant failed to preserve for appellate review his contention that the trial court abused its discretion by
limiting his voir dire examination of a veniremember because he did not object to the trial court's ruling. Samaripas
v. State, 446 S.W.3d 1, 2013 Tex. App. LEXIS 430, 2013 WL 178137 (Tex. App. Corpus Christi Jan. 17 2013).

342. As to defendant's argument regarding the various, unspecified complaints about the confidential informant
from people connected to the apartment building, the issue was not preserved for appellate review. Bolton v. State,
2012 Tex. App. LEXIS 9402, 2012 WL 5507404 (Tex. App. Texarkana Nov. 14 2012).

343. Under Tex. R. App. P. 33.1(a)(1)(A) and Tex. R. Evid. 103(a)(1), defendant did not renew his objection during
the detective's testimony, nor did he make a new objection, or seek to renew the objection, during the testimony of
the witnesses, or the State's closing argument; defendant preserved nothing for appellate review. Suiters v. State,
2012 Tex. App. LEXIS 8098, 2012 WL 4393391 (Tex. App. El Paso Sept. 26 2012).

344. Pursuant to Tex. R. App. P. 33.1(1)(1)(A) and Tex. R. Evid. 103(a)(1), defendant did not preserve for
appellate review his arguments concerning his complaints regarding witness testimony, and he did not object when
the witness testified to essentially the same facts as the detective's testimony. Suiters v. State, 2012 Tex. App.
LEXIS 8099 (Tex. App. El Paso Sept. 26 2012).

345. Defendant failed to preserve his bolstering argument for appeal because his only objections to the admission
of the sexual assault nurse examiner's testimony about the victim's statements were that it was hearsay and
violated his rights to confront the complainant; defendant never complained to the trial court about the alleged
bolstering effect of the testimony and therefore he failed to preserve error on that ground. Bowman v. State, 2012
Tex. App. LEXIS 5210, 2012 WL 2444908 (Tex. App. Dallas June 28 2012).

346. Defendant failed to preserve for review her claim that the trial court made two improper comments on the
weight of the evidence because she failed to object to either comment during the trial. The alleged error was not
fundamental because the trial court's comments suggested only that defense counsel was attempting to broach a
subject that the court had previously and repeatedly instructed the parties to avoid and the trial court believed a
defense witness's testimony was a "diatribe.” Wyatt v. State, 2012 Tex. App. LEXIS 1308, 2012 WL 512654 (Tex.
App. Austin Feb. 16 2012).
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347. Defendant forfeited his complaint for review regarding his right to have counsel present when a probation
officer questioned him during preparation of the presentence report (PSl) because the rights he complained of were
not systemic or absolute rights, and he failed to object to the PSI when it was considered by the trial court. Reyes v.
State, 361 S.W.3d 222, 2012 Tex. App. LEXIS 1085, 2012 WL 407439 (Tex. App. Fort Worth Feb. 9 2012).

348. In order to procedurally perfect for an appellate court's review a trial court's consideration of a presentence
report (PSI) that is obtained in alleged violation of a defendant's Fifth Amendment, U.S. Const. amend. V, right
against self-incrimination; his Tex. Const. art. I, 8 10 right to counsel; and his Sixth Amendment, U.S. Const.
amend. VI, right to have counsel present when a probation officer questions him during preparation of the PSlI, the
defendant must object to the trial court's consideration of the PSI when it is considered by the trial court. Reyes v.
State, 361 S.W.3d 222, 2012 Tex. App. LEXIS 1085, 2012 WL 407439 (Tex. App. Fort Worth Feb. 9 2012).

349. Defendant waived error by failing to object to the trial court's comments on reasonable doubt during voir dire,
because the comments did not rise to the level of fundamental error, when the comments did not taint the
presumption of innocence. Haro v. State, 371 S.W.3d 262, 2011 Tex. App. LEXIS 10218, 2011 WL 6938530 (Tex.
App. Houston 1st Dist. Dec. 29 2011).

350. Defendant forfeited her complaint about the evidence under Tex. R. App. P. 33.1(a) and the evidentiary
complaints made by her were not fundamental under Tex. R. Evid. 103(d). Osborne v. State, 2011 Tex. App. LEXIS
9299, 2011 WL 5903651 (Tex. App. Fort Worth Nov. 23 2011).

351. Defendant neither filed a motion to suppress any evidence nor asserted an objection when the State offered
the handgun into evidence; consequently, defendant failed to preserve this point for appellate review. Nero v. State,
2011 Tex. App. LEXIS 9039, 2011 WL 5515495 (Tex. App. Fort Worth Nov. 10 2011).

352. Any statements addressed to defendant were for the purpose of clarifying an issue before the court, that
being rehabilitation, and the trial court maintained a neutral and detached role; thus, an objection was required.
Williams v. State, 2011 Tex. App. LEXIS 8750, 2011 WL 5221263 (Tex. App. Waco Oct. 26 2011).

353. Defendant's "invading the province of the jury" amounted to no objection and did not preserve anything for
appellate review, Tex. R. Evid. 103, Tex. R. App. P. 33.1. Contreras v. State, 2011 Tex. App. LEXIS 5891, 2011 WL
3273966 (Tex. App. Tyler July 29 2011).

354. Defendant did not preserve his claim that the court improperly permitted the officer to state his expert opinion
that defendant was intoxicated for review because he did not object to this testimony at trial, and defendant did not
argue that the admission of the evidence was fundamental error; the officer explained the basis of his opinion,
permitting the jury to evaluate whether it agreed with the officer's conclusion. Reyna v. State, 2011 Tex. App. LEXIS
5038, 2011 WL 2621314 (Tex. App. Austin July 1 2011).

355. Defendant failed to preserve his claim for review, Tex. R. Evid. 103(b), Tex. R. App. P. 33.2, as he did not
make a record showing what other evidence he wanted to elicit. The appellate court could not tell what other
evidence besides the witness's opinion testimony about the informant's credibility defendant sought to admit. Hicks
v. State, 2011 Tex. App. LEXIS 4623, 2011 WL 2436818 (Tex. App. Fort Worth June 16 2011).

356. Viewed in its proper context, the jury instruction neither tainted defendant's presumption of innocence or
prevented him from receiving a fair trial, and no fundamental error was committed; therefore, defendant waived the
issue by failing to object at trial. Gonzales v. State, 2011 Tex. App. LEXIS 4376, 2011 WL 2404272 (Tex. App.
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Corpus Christi June 9 2011).

357. At the revocation hearing, defendant objected to an officer's testimony concerning text messages that he
found on a cell phone that was in defendant's possession at the time of her arrest for driving while intoxicated on
the grounds that the officer lacked a warrant, probable cause, or reasonable suspicion to justify searching the cell
phone. Because defendant did not object that the testimony was hearsay or that it violated the Confrontation
Clause, these issues were not preserved for review under Tex. R. Evid. 103 (a)(1) and Tex. R. App. P. 33.1. Bird v.
State, 2011 Tex. App. LEXIS 4211, 2011 WL 2203925 (Tex. App. Eastland June 2 2011).

358. After the trial court denied defendant's motion in limine, he waived his complaint regarding the officer's
testimony about the horizontal gaze nystagmus field sobriety test during his trial for driving while intoxicated.
Defendant made no objection as required by Tex. R. Evid. 103(a)(1) and his motion in limine was not sufficient to
preserve the error for review. Garcia v. State, 2011 Tex. App. LEXIS 2352, 2011 WL 1198922 (Tex. App. Tyler Mar.
31 2011).

359. Denial of defendant's motion in limine was not sufficient to preserve error in admitting evidence of defendant's
extraneous offenses. By not objecting in accordance with Tex. R. Evid. 103 to the admission of his guilty pleas at
trial, defendant failed to preserve the issue for appellate review. Kuykendall v. State, 335 S.W.3d 429, 2011 Tex.
App. LEXIS 1722 (Tex. App. Beaumont Mar. 9 2011).

360. Any error in admitting testimony regarding an extraneous offense was cured by defendant's failure to object,
as required under Tex. R. Evid. 103(a); Tex. R. App. P. 33.1(a), when the same evidence was introduced through
later testimony. Griffin v. State, 2011 Tex. App. LEXIS 1039, 2011 WL 531558 (Tex. App. Houston 14th Dist. Feb.
15 2011).

361. On appeal of defendant's conviction for aggravated assault with a deadly weapon, he claimed the trial court
abused its discretion by admitting evidence that two of the guns found in his apartment were stolen. Because the
jury had already heard evidence from two different witnesses that the guns were stolen without any objection from
defendant, the error was not properly preserved for review under Tex. R. Evid. 103(a)(1). Chenier v. State, 2011
Tex. App. LEXIS 678, 2011 WL 286156 (Tex. App. Houston 1st Dist. Jan. 27 2011).

362. Because the record was silent as to whether appellant objected to the trial court's response to the jury's
second note regarding deadlock to "keep deliberating", it was presumed that the trial court complied with Tex. Code
Crim. Proc. art. 36.27 regarding communications with the jury; by failing to timely object to the trial court's written
response to the jury to "keep deliberating" as required by Tex. R. App. P. 33.1(a)(1), appellant failed to preserve his
claim that the response was unduly coercive. Hartman v. State, 2010 Tex. App. LEXIS 6569, 2010 WL 3193565
(Tex. App. Fort Worth Aug. 12 2010).

363. Defendant forfeited his complaints about the admission of evidence that was obtained from his car because
he failed to obtain a pretrial hearing or ruling on his motion to suppress and because he allowed the detective to
testify about the evidence extensively before objecting to the admission of the State's physical evidence. Ratliff v.
State, 320 S.W.3d 857, 2010 Tex. App. LEXIS 5629 (Tex. App. Fort Worth July 15 2010).

364. Defendant was properly sentenced to five years' community supervision for sexual assault of a child,
because the jury initially returned a verdict sentencing defendant to two years and recommending community
supervision, which was illegal under Tex. Code Crim. Proc. Ann. art. 42.12, and the trial court properly declared the
verdict illegal and sent the jury back to continue its deliberations under the charge, and the jury returned with a
proper verdict sentencing defendant to the minimum sentence available under Tex. Code Crim. Proc. Ann. art.
42.12 for a recommendation of community supervision for an offense under Tex. Penal Code Ann. § 22.011;
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defendant did not object to the instruction that the jury follow the law, and there was no indication that the
instruction constituted fundamental error, but rather the instruction was correct on the law. Mayes v. State, 2010
Tex. App. LEXIS 5393, 2010 WL 2723161 (Tex. App. Houston 1st Dist. July 8 2010).

365. Defendant failed to preserve his points for appellate review in a driving while intoxicated trial as required by
Tex. R. App. P. 33.1(a) because, although defendant objected to the expert's qualifications to testify on the subject
of retrograde extrapolation, he did not object to the expert's specific testimony that related to the points he brought
on appeal. Roe v. State, 2010 Tex. App. LEXIS 4904, 2010 WL 2555189 (Tex. App. Fort Worth June 24 2010).

366. Defendant failed to preserve for review his assertion that the State commented on his failure to call defense
witnesses, because defendant should have objected to the State's statements when it first became apparent that
the State was referencing defendant's failure to call family members to testify. Charles v. State, 2010 Tex. App.
LEXIS 4644, 2010 WL 2432048 (Tex. App. Fort Worth June 17 2010).

367. Because defendant failed to object during trial to the constitutionality of the prosecutor's opening statement
and the introduction of evidence that defendant refused to cooperate with the police investigation, defendant failed
to preserve the issue for appeal under Tex. R. App. P. 33.1(a) and Tex. R. Evid. 103(a)(1). Saldivar v. State, 2010
Tex. App. LEXIS 3445, 2010 WL 1840240 (Tex. App. Houston 1st Dist. May 6 2010).

368. Defendant forfeited his appellate complaint that Tex. Code Crim. Proc. Ann. art. 42.07 was unconstitutional
because, at the revocation hearing, defense counsel did not state that any of art. 42.07's three reasons for
withholding pronouncement of sentence applied and voiced no objection or complaint with respect to assessment of
punishment and there were no post-judgment motions that included argument or authority challenging the
constitutionality of art. 42.07; defendant referred to no authority holding that his complaint constituted either a
waivable-only right or an absolute, systemic requirement, and thus failed to establish fundamental error. Arguellez
v. State, 2009 Tex. App. LEXIS 7832, 2009 WL 3210934 (Tex. App. Corpus Christi Oct. 8 2009).

369. Trial court's statements to the jury venire during voir dire were not improper comments on the weight of the
evidence in violation of Tex. Code Crim. Proc. Ann. art. 38.05 and did not rise to fundamental error because the trial
court properly laid out the manner in which a misdemeanor theft offense was enhanced to a felony third-offender
offense and described the State's burden, and, taken in context, the trial court explained to the venire that there had
to have been an allegation of two prior theft convictions to charge a defendant with felony third-offender theft; the
trial court explained that defendant was guilty only if the State proved beyond a reasonable doubt that he had been
previously convicted of the two prior felony thefts alleged and that he had committed the underlying theft offense.
The statements neither tainted defendant's presumption of innocence nor compromised the impartiality of the jury.
Jackson v. State, 2009 Tex. App. LEXIS 7232, 2009 WL 3050588 (Tex. App. Houston 14th Dist. Sept. 10 2009).

370. In an aggravated assault case, an alleged error based on a prosecutor's cross-examination of defendant
during the punishment phase of the trial was not preserved for review because the objection before the trial court
did not comport with the issue raised on appeal; instead of bringing forth an objection based on DeGarmo v. State,
691 S.W.2d 657 (Tex. Crim. App. 1985), during trial, an objection was made that a question had been "asked and
answered." Zachery v. State, 2009 Tex. App. LEXIS 356, 2009 WL 136915 (Tex. App. Houston 14th Dist. Jan. 20
2009).

371. In an aggravated assault case, because defendant cited no binding authority for an argument that an
appellate court should have waived a contemporaneous objection requirement and applied the principles
associated with jury-charge error, as set out in Almanza v. State, 686 S.W.2d 157 (Tex. Crim. App. 1984), to
commentary made during voir dire as a way of determining that egregious harm resulted, the argument was
rejected. Zachery v. State, 2009 Tex. App. LEXIS 356, 2009 WL 136915 (Tex. App. Houston 14th Dist. Jan. 20
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2009).

372. In a case involving the civil commitment of a patient found to be a sexually violent predator, the patient failed
to object at the first opportunity to an expert's opinion regarding truthfulness; therefore, the alleged error was not
preserved for appellate review. In re Commitment of Eeds, 254 S.W.3d 555, 2008 Tex. App. LEXIS 3337 (Tex. App.
Beaumont 2008).

373. Defendant failed to preserve his claim that a trial court violated his Sixth Amendment right to confrontation by
excluding certain testimony aimed at impeaching the key witness against him because although defendant argued
that the testimony should be admitted because it would impeach the witness's credibility, he did not specifically
assert his right of confrontation. Johnson v. State, 2008 Tex. App. LEXIS 2644 (Tex. App. Houston 14th Dist. Apr.
15 2008).

374. Although defendant convicted of the felony offense of resisting arrest, for which he was sentenced to six
years in prison pursuant to Tex. Penal Code Ann. § 38.03, claimed that the trial court erred by making an erroneous
statement regarding the law of juror disqualification to the venire in violation of Tex. Code Crim. Proc. Ann. art.
35.16(a), Tex. Code Crim. Proc. Ann. art. 35.19 and Tex. Gov't Code Ann. § 62.102, the error, if any, was waived
because defendant failed to assert any objection to the statement at trial; defendant did not argue that the trial
court's alleged error was fundamental, that it bore upon the presumption of his innocence, that it vitiated the jury's
impartiality, or that there was any other basis by which he might have been excused from preserving error pursuant
to Tex. R. Evid. 103. Uribe v. State, 2008 Tex. App. LEXIS 1071 (Tex. App. Houston 1st Dist. Feb. 14 2008).

375. Defendant failed to preserve for review, as required under Tex. R. App. P. 33, his claims that the trial court
abandoned its role as a neutral arbiter and thereby denied defendant his right to a fair trial, as he failed to show that
he was prejudiced and that the fundamental error doctrine applied under Tex. R. Evid. 103; the trial court was
permitted to question a witness to clarify defendant's misstatement of the witness's testimony, it was permitted to
intervene under Tex. R. Evid. 611 by asking the State for objections to defendant's questioning; the trial court's
insistence that defendant ask a witness relevant questions did not translate into an indication of the judge's views
about defendant's guilt or innocence. Bogany v. State, 2007 Tex. App. LEXIS 10074 (Tex. App. Houston 1st Dist.
Dec. 20 2007).

376. Defendant's convictions for multiple counts of aggravated sexual assault of a child, indecency with a child,
and sexual assault were appropriate pursuant to Tex. R. Evid. 103 because defendant's claim that the trial court
erred in admitting testimony that pornography was recovered from a computer seized during the search of his home
was not preserved for appellate review; defendant failed to object at trial when an investigator testified that images
of pornography involving animals were found on the computer. Patterson v. State, 2007 Tex. App. LEXIS 9264
(Tex. App. Dallas Nov. 29 2007).

377. On appeal of his conviction for theft, defendant argued that the trial court erred in admitting evidence
concerning various instances of prior bad acts in violation of Tex. R. Evid. 404(b); because defendant did not object
to the testimony when it was first elicted, he waived any error concerning the admissibility of such testimony
according to Tex. R. App. P. 33.1. Craig v. State, 2007 Tex. App. LEXIS 6027 (Tex. App. Tyler July 31 2007).

378. Where defendant was convicted of murder, he failed to object to the trial court's admission of his written
statement and opinion testimony from two police officers; because the admission of the evidence did not constitute
fundamental error, the claims were not preserved for review. Stearns v. State, 2007 Tex. App. LEXIS 5910 (Tex.
App. Corpus Christi July 26 2007).



Page 56 of 155
Tex. Evid. R. 103

379. In defendant's aggravated sexual assault on a child case, defendant failed to preserve for review his
complaint regarding admission of a statement he made to a witness because defendant objected on various
grounds, including relevance, when the State asked the witness whether defendant made any comments of a
sexual nature about young women, but defendant did not object when the State subsequently asked the witness to
relay the substance of the comment at issue. Silva v. State, 2007 Tex. App. LEXIS 4720 (Tex. App. Houston 14th
Dist. June 19 2007).

380. Alleged sexually violent predator (SVP) failed to timely object to foundational basis for experts' opinion that
he was likely a repeat offender; therefore, the alleged SVP waived his sole issue on appeal. In re Commitment of
Sanchez, 2007 Tex. App. LEXIS 3787 (Tex. App. Beaumont May 17 2007).

381. Where defendant pleaded guilty to two indictments for aggravated sexual assault of a child, he contended
that his 50-year sentences constituted cruel and unusual punishment. Defendant never objected to the alleged
disproportionality of his sentences either in the trial court or in a post-trial motion; in the absence of plain error, his
argument was not preserved for review. Chevis v. State, 2007 Tex. App. LEXIS 1573 (Tex. App. Houston 1st Dist.
Mar. 1 2007).

382. Given defendant's attorney's concession that defendant's comment that she had not had too much to drink in
"many, many, many years" opened the door to questioning about prior driving while intoxicated (DWI) arrests and
convictions, as well as his failure to object, the trial court did not abuse its discretion in denying defendant's motion
for new trial on her DWI conviction. Richardson v. State, 2007 Tex. App. LEXIS 1052 (Tex. App. San Antonio Feb.
14 2007).

383. Although the State asked a six-year-old sexual assault complainant numerous leading questions, defendant's
trial counsel had objected only once, and because the one question objected to was not a leading question, the trial
court did not err in overruling the objection; by not objecting to each leading question, defendant had not preserved
his complaint for appellate review in accordance with Tex. R. Evid. 103(a)(1) and Tex. R. App. P. 33.1(a). Embree
v. State, 2006 Tex. App. LEXIS 7772 (Tex. App. Waco Aug. 30 2006).

384. Because defendant did not make an offer of proof and the substance of the testimony regarding the victim's
reputation for truthfulness at issue was not apparent from the context, his fourth point presented nothing for review.
Jagneaux v. State, 2006 Tex. App. LEXIS 7871 (Tex. App. Waco Aug. 30 2006).

385. Victim's counselor testified three times about the victim's statements about what defendant had done before
defendant objected, and the need for an objection was apparent from the moment the prosecutor asked the counsel
to use the victim's words; thus, defendant's objection was untimely, and this point was not preserved for appellate
review. Jagneaux v. State, 2006 Tex. App. LEXIS 7871 (Tex. App. Waco Aug. 30 2006).

386. Where defendant was convicted of possession of cocaine, he did not urge his motion to suppress until the
close of the evidence and failed to object to the evidence at the first opportunity; he failed to preserve review of the
trial court's denial of his motion to suppress. Alex v. State, 2006 Tex. App. LEXIS 4031 (Tex. App. Beaumont May
10 2006).

Criminal Law & Procedure : Appeals : Reviewability : Preservation for Review : Prosecutorial Misconduct

387. Appellant did not set forth and the court found no authority characterizing the State's discussion of plea
negotiations or of the defendant's criminal history during closing argument as systemic, waivable-only, or
fundamental or plain error; courts repeatedly had emphasized that a defendant had to preserve a complaint that the
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State's closing argument was improper. Parker v. State, 2011 Tex. App. LEXIS 9419, 2011 WL 5984539 (Tex. App.
Fort Worth Dec. 1 2011).

Criminal Law & Procedure : Appeals : Reviewability : Preservation for Review : Requirements

388. Where defendant was convicted for failure to comply with sexual offender registration requirements, his claim
that the trial court erred by overruling his objection to the prosecutor's closing argument was not preserved for
review because it was not clear from his objection what he was objecting to at trial. Hargiss v. State, 2014 Tex. App.
LEXIS 3103, 2014 WL 1087924 (Tex. App. Fort Worth Mar. 20 2014).

389. Defendant preserved the hearsay issue for appellate review, because the record clearly indicated that
defendant objected to two portions of the medical record that were purportedly hearsay, even going so far as to
read them aloud to the court, and counsel requested specific rulings on the hearsay and Crawford objections, which
the trial court provided and from which defendant asked for reconsideration. Trevizo v. State, 2014 Tex. App. LEXIS
652, 2014 WL 260591 (Tex. App. El Paso Jan. 22 2014).

390. Defendant preserved the hearsay issue for appellate review, because the record clearly indicated that
defendant objected to two portions of the medical record that were purportedly hearsay, even going so far as to
read them aloud to the court, and counsel requested specific rulings on the hearsay and Crawford objections, which
the trial court provided and from which defendant asked for reconsideration. Trevizo v. State, 2014 Tex. App. LEXIS
652, 2014 WL 260591 (Tex. App. El Paso Jan. 22 2014).

391. Prosecutor did not make a proper objection by remarking that he did not want that done after the trial court
suggested to defense counsel that he could respond in closing to the prosecutor's closing argument that
defendant's refusal to take a breath test was evidence of his intoxication. Montoya v. State, 2014 Tex. App. LEXIS
473, 2014 WL 223228 (Tex. App. Corpus Christi Jan. 16 2014).

392. Defendant convicted of aggravated assault with a deadly weapon failed to preserve error on his claim that the
trial court abused its discretion by limiting his cross-examination of the victim to exclude questions regarding the
victim's drug use after the assault because defendant failed to make an offer of proof for the excluded testimony.
Brown v. State, 2013 Tex. App. LEXIS 2250, 2013 WL 857252 (Tex. App. Austin Mar. 7 2013).

393. Finding that respondent was a sexually violent predator was proper because his counsel did not make an
offer of proof with the psychiatrist regarding the issue of behavioral abnormality, nor did he identify the answers he
expected to receive from the psychiatrist. Without an offer of proof, the appellate court was unable to determine
whether the trial court excluded relevant examination or whether the exclusion of the evidence was harmful, Tex. R.
Evid. 103(a)(2); Tex. R. App. P. 33.1(a)(1). In re Hill, 2013 Tex. App. LEXIS 1881 (Tex. App. Beaumont Feb. 28
2013).

394. Merely stating a desire to ask questions about an officer's basis for reasonable suspicion, as defense counsel
did, did not apprise the trial court of the basis for the objection or the testimony desired; because defendant failed to
make an offer of proof under Tex. R. Evid. 103, he preserved nothing for appellate review. Emale v. State, 2012
Tex. App. LEXIS 9913 (Tex. App. Dallas Nov. 30 2012).

395. Without an offer of proof as required by Tex. R. Evid. 103, the court declined to speculate about the nature of
a trooper's excluded testimony. Watts v. State, 371 S.W.3d 448, 2012 Tex. App. LEXIS 3607, 2012 WL 1601886
(Tex. App. Houston 14th Dist. May 8 2012).
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396. Defendant's contention that the trial court erred by limiting the scope of cross-examination of the child victim
and refusing to admit into evidence two affidavits signed by the victim was not preserved for appellate review
because defendant failed to make either a formal bill of exceptions or request permission to make an informal offer
of proof and therefore the court had no idea what the victim would have testified to and whether she would have
denied making the statements in the affidavits. Duke v. State, 365 S.W.3d 722, 2012 Tex. App. LEXIS 2376, 2012
WL 1005069 (Tex. App. Texarkana Mar. 27 2012).

397. Appellant did not set forth and the court found no authority characterizing the State's discussion of plea
negotiations or of the defendant's criminal history during closing argument as systemic, waivable-only, or
fundamental or plain error; courts repeatedly had emphasized that a defendant had to preserve a complaint that the
State's closing argument was improper. Parker v. State, 2011 Tex. App. LEXIS 9419, 2011 WL 5984539 (Tex. App.
Fort Worth Dec. 1 2011).

398. Defendant waived any error regarding the admission of the officer's testimony concerning the recording
device in the patrol car, because defendant failed to object to the testimony in the trial court on the ground that he
raised on appeal; the record did not reflect that defendant made or obtained a running objection to the admission of
the evidence of which he now complained. Norfleet v. State, 2011 Tex. App. LEXIS 4567, 2011 WL 2436494 (Tex.
App. Houston 1st Dist. June 16 2011).

399. Instruction to the jury that two defense witnesses violated the witness rule in Tex. R. Evid. 614 was not
fundamental error under Tex. R. Evid. 103(d) because the comment on the evidence under Tex. Code Crim. Proc.
Ann. art. 38.05 only suggested that the witnesses might be untrustworthy rather than that defendant might be guilty.
Powell v. State, 2011 Tex. App. LEXIS 2888, 2011 WL 1466876 (Tex. App. Austin Apr. 15 2011).

400. Petitioner forfeited his complaint about the admission of the polygraph results, because although the
petitioner objected to the first portion of the community supervision officer's testimony that mentioned the results of
his polygraph tests and objected to a question in the middle of his own testimony, the petitioner did not object to
every question or answer that disclosed the results, and he did not obtain a running objection to the polygraph
evidence. Gardner v. State, 2010 Tex. App. LEXIS 8991, 2010 WL 4569899 (Tex. App. Fort Worth Nov. 4 2010).

401. Defendant failed to preserve his points for appellate review in a driving while intoxicated trial as required by
Tex. R. App. P. 33.1(a) because, although defendant objected to the expert's qualifications to testify on the subject
of retrograde extrapolation, he did not object to the expert's specific testimony that related to the points he brought
on appeal. Roe v. State, 2010 Tex. App. LEXIS 4904, 2010 WL 2555189 (Tex. App. Fort Worth June 24 2010).

402. Defendant's objection that the complainant's testimony was in violation of a motion in limine was not a
specific objection sufficient to preserve error, pursuant to Tex. R. App. P. P. 33.1(a)(1), Tex. R. Evid. 103(a)(1). A
motion in limine did not preserve error. Bennett v. State, 2010 Tex. App. LEXIS 4436, 2010 WL 2347066 (Tex. App.
Beaumont June 9 2010).

403. Defendant failed to preserve error on his complaint regarding failure to hold an evidentiary hearing on his
motion for new trial because, at no point during the hearing did counsel inform the court that defendant had
additional information to provide to the court, defendant never attempted to introduce the affidavits into evidence
and never indicated to the trial court that he desired to examine the prosecutor or have co-counsel from the trial
testify. When the trial court ruled on the motion for new trial, counsel thanked the trial court without notifying the
court that defendant had additional evidence to present. Boyce v. State, 2010 Tex. App. LEXIS 504, 2009 WL
5549302 (Tex. App. Beaumont Jan. 27 2010).
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404. Defendant's claim of error with respect to the admission of the recorded interview with an officer was not
preserved for appellate review because, after the trial court concluded that the recording indicated that defendant
was advised of his rights, defense counsel stated, "I have nothing else." The opportunity presented itself for
defendant to clarify the objection and to specifically state the basis of it to have involved the mention of extraneous
offenses. Crews v. State, 2009 Tex. App. LEXIS 9677, 2009 WL 4907423 (Tex. App. Texarkana Dec. 22 2009).

405. Defendant failed to preserve his argument regarding unadjudicated offenses because, although defendant
timely objected to the State's first line of questions pertaining to his unadjudicated offenses, defendant did not
continue to object to the State's subsequent questions regarding the same unadjudicated offenses. Mccabe v.
State, 2009 Tex. App. LEXIS 8828, 2009 WL 3823203 (Tex. App. Fort Worth Nov. 12 2009).

406. Defendant failed to preserve for review his complaint under Tex. Code Crim. Proc. Ann. art. 38.22, § 3(a)(2)
because, in light of defendant's clearly and persistently articulated constitutional argument, and the lack of a
statutory reference in his second motion to suppress, defendant's reference to the videotape was most likely part of
his argument that the police had violated his rights under the United States and Texas Constitutions by failing to
Mirandize him. Resendez v. State, 306 S.W.3d 308, 2009 Tex. Crim. App. LEXIS 1439 (Tex. Crim. App. 2009).

407. Defendant preserved an issue relating to the admission of autopsy photographs, even though he did not
specifically invoke Tex. R. Evid. 403, because he objected on the basis that they were unfairly prejudicial and
needlessly cumulative and the trial court granted him a running objection to the admission of each of the
photographs, as permitted Tex. R. Evid. 103(a)(1). Kilgore v. State, 2009 Tex. App. LEXIS 6904, 2009 WL 2707175
(Tex. App. Tyler Aug. 28 2009).

408. In defendant's burglary case, he failed to preserve for review an issue of the admission of extraneous
offenses because trial counsel made no objection to the State's alleged violation of the motion in limine, and the
record reflected that the district court, if anything, ruled in defendant's favor and excluded evidence related to the
offenses. Thus, the exception provided by Tex. R. Evid. 103 did not apply. Perez v. State, 2009 Tex. App. LEXIS
6521, 2009 WL 2567908 (Tex. App. Austin Aug. 21 2009).

409. Defendant failed to preserve error relating to a trial court's ruling that evidence of diminished capacity was not
admissible during the guilt phase of a capital murder trial because he did not make an offer of proof, as required by
Tex. R. Evid. 103; because the trial court intended for the exclusion of diminished capacity evidence to apply to the
entire guilt phase of the trial, defendant was obligated to make an offer of proof that extended beyond the
anticipated questions to, and topics of discussion with, potential jurors during voir dire. The fact that a trial judge
was mistaken about the need for an offer of proof did not relieve defendant of his burden. Mays v. State, 285
S.W.3d 884, 2009 Tex. Crim. App. LEXIS 981 (Tex. Crim. App. 2009).

410. In a driving while intoxicated case, defendant's objection was specific enough to put the trial judge and
opposing counsel on notice of the issue and to afford them the opportunity to remedy the defect by calling an expert
witness. The trial judge specifically stated that defendant made his record for the objection, and that indicated that
the trial judge was aware of the basis for objection, but found it did not have any merit. Layton v. State, 280 S.W.3d
235, 2009 Tex. Crim. App. LEXIS 149 (Tex. Crim. App. 2009).

411. In a sexual assault of a child case, defendant failed to preserve his complaint of the child's competency to
testify because the trial court found the child competent to testify, and defendant did not object, nor did he object
when the trial court made its finding of competency. Furthermore, defendant did not make any objections when the
child testified in the presence of the jury. Martin v. State, 2008 Tex. App. LEXIS 8437 (Tex. App. Fort Worth Nov. 6,
2008).
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412. Defendant's contention that a DVD recording of his statement to a detective violated Tex. Code Crim. Proc.
Ann. art. 38.22 was not properly preserved for appellate review because defendant complained to the trial court that
there were omissions on the tape, but he did not argue that the device used to make the recording was incapable of
making an accurate recording. Ellison v. State, 2008 Tex. App. LEXIS 6901 (Tex. App. San Antonio Sept. 10 2008).

413. Defendant failed to preserve for review his claim that the trial court erred by denying him the opportunity to
cross-examine one victim about her alleged sexual relationship with someone else because defendant made no
offer of proof indicating the victim's answers to the questions and the substance of the evidence was not apparent
from the context within which the questions were asked. Franklin v. State, 2008 Tex. App. LEXIS 1171 (Tex. App.
Texarkana Feb. 20 2008).

414. Under Tex. R. Evid. 103(a) and Tex. R. App. P. 33.1(a), a murder defendant waived the argument that
autopsy photos were not relevant because an objection under Tex. R. Evid. 403 did not preserve error under Tex.
R. Evid. 401. Williams v. State, 2007 Tex. App. LEXIS 6397 (Tex. App. Fort Worth Aug. 9 2007).

415. Defendant alleged that the in-court identification of defendant was improperly suggestive in violation of his
due process rights under the Fifth and Fourteenth Amendments because the arresting officer reviewed a
photograph of defendant about one month prior to the trial; however, the issue was not preserved for appellate
review because the objection was not timely under Tex. R. App. P. 33 and Tex. R. Evid. 103 since (1) defendant
failed to object when the officer's testimony about her review of the photograph was first elicited; and (2) counsel
waited until the State rested before asserting any objections to the testimony. Abraham v. State, 2007 Tex. App.
LEXIS 2109 (Tex. App. Dallas Mar. 20 2007).

416. State's questions specifically referenced only one period of time -- when defendant was in police custody and
before Miranda rights were read to him; the context of the questions, therefore, could only implicate defendant's
post-arrest, pre-Miranda right to remain silent, which was protected only by Tex. Const. art. I, § 10; thus, despite the
failure of the objection to specifically reference the Texas Constitution, given the context of the State's question, the
objection was specific enough to have put the trial court on notice of defendant's objection; therefore, defendant's
objection was sufficient to preserve for appellate review his claim that his right against self-incrimination was
violated. Wyborny v. State, 209 S.W.3d 285, 2006 Tex. App. LEXIS 10109 (Tex. App. Houston 1st Dist. 2006).

417. In an aggravated robbery and burglary case, because defendant failed to lodge a timely objection pursuant to
Tex. R. Evid. 103 during the State's enhancement presentation, he forfeited appellate review under Tex. R. App. P.
33.1(a) of his complaint regarding issues raised before the jury panel regarding his criminal history; the motion in
limine indicated that defendant understood that measures were necessary to prevent the jury panel from being
informed of his prior criminal history, and he failed to show any legitimate reason for waiting until the conclusion of
the State's voir dire presentation to lodge his complaint. Lowe v. State, 2006 Tex. App. LEXIS 9487 (Tex. App.
Beaumont Nov. 1 2006).

418. Although defendant complained about a Power Point presentation that the State displayed for the venire
panel, which set out the range of punishment for driving while intoxicated in a variety of scenarios, his objection was
untimely and thus failed to preserve his complaint for appellate review where it appeared that he had the
opportunity to review the Power Point slides before voir dire and affirmatively stated that he had no objection to the
slides. Thrower v. State, 2006 Tex. App. LEXIS 6884 (Tex. App. Fort Worth Aug. 3 2006).

419. Defendant failed to preserve his complaint regarding prior acts evidence for review because the sister of a
prior assault victim testified to the same or similar incidents and defendant did not object to her testimony, his
earlier general objections to the testimony of that victim's children did not preserve error when the same evidence
regarding the incidents of assault against the victim was admitted. Brown v. State, 2006 Tex. App. LEXIS 5163
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(Tex. App. Austin June 16 2006).

420. Where defendant was convicted of two counts of aggravated sexual assault of a child, he failed to preserve
error in the trial court's admission of extraneous-offense evidence of defendant's sexual assault of the victim's
younger sister; the same evidence was admitted through the testimony of several witnesses, and counsel did not
timely object as required by Tex. R. Evid. 103. Sinclair v. State, 2006 Tex. App. LEXIS 4277 (Tex. App. Waco May
17 2006).

421. Defendant failed to preserve a point of error for review because he did not point to any offer of proof in the
record; in order to preserve error, defendant would have had to engage in a question and answer with the witness
outside of the jury's presence, or summarize what he believed the evidence would be. Ford v. State, 2014 Tex.
App. LEXIS 2379, 2014 WL 823409 (Tex. App. El Paso Feb. 28 2014).

Criminal Law & Procedure : Appeals : Reviewability : Waiver : General Overview

422. Counsel did not object when defendant was forced to take a breath test before his DWI trial to determine if he
was intoxicated in the courtroom; defendant forfeited his right to complain about the admission of any evidence
relating to the breath test or his alleged intoxication in the courtroom. Phillips v. State, 2006 Tex. App. LEXIS 2771
(Tex. App. Fort Worth Apr. 6 2006).

423. In a revocation of community supervision proceeding, because defendant's complained-of error regarding the
neutrality of the trial court did not rise to the level of fundamental error, and because there was no reason to believe
that an objection would have been futile, defendant waived her appellate challenges by failing to object at trial.
Perez v. State, 2006 Tex. App. LEXIS 1440 (Tex. App. Houston 1st Dist. Feb. 23 2006).

424. Where the record showed that during the punishment phase of the trial, defendant's stepfather testified that
defendant had previously taken his car without permission, defendant's conviction of aggravated assault with a
deadly weapon was affirmed; defendant waived his objection as to the admission of his stepfather's testimony
where he failed to object when subsequent witnesses testified about the same subject under the provisions of Tex.
R. Evid. 103(a)(1). Childs v. State, 2003 Tex. App. LEXIS 9825 (Tex. App. Austin Nov. 20 2003).

Criminal Law & Procedure : Appeals : Reviewability : Waiver : Admission of Evidence

425. Defendant convicted for possession of a controlled substance waived his challenge to the admission of
evidence of methamphetamine discovered after a warrantless patdown search because he stated that he had no
objection and did not raise his motion to suppress during trial. Jones v. State, 2014 Tex. App. LEXIS 9001 (Tex.
App. Fort Worth Aug. 14 2014).

426. Trial court did not err by revoking defendant's community supervision because the victim's positive
identification of him as the individual who exposed himself to her on a college campus was sufficient to show that
he committed the offense of indecent exposure. Because defendant did not make any objections to the admissibility
of the in-court identification, he waived any error in the trial court's admission of the testimony. Samuel v. State,
2013 Tex. App. LEXIS 14665 (Tex. App. Corpus Christi Dec. 5 2013).

427. Defendant waived any error in the admission of extraneous bad acts allegedly committed by defendant
because he never obtained an adverse ruling as to the prior victim's testimony, and he did not object when the prior
victim testified that defendant had spanked him. Reckart v. State, 323 S.W.3d 588, 2010 Tex. App. LEXIS 7002
(Tex. App. Corpus Christi Aug. 26 2010).
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428. In the absence of a timely and specific objection, defendant's claim that trial court erred in allowing testimony
to be presented that may have amounted to a comment on his right to remain silent was not preserved for review.
Perales v. State, 2006 Tex. App. LEXIS 5829 (Tex. App. Corpus Christi July 6 2006).

Criminal Law & Procedure : Appeals : Reviewability : Waiver : Waiver Triggers Generally

429. Finding that respondent was a sexually violent predator was proper because, without an offer of proof, the
appellate court was unable to determine whether the trial court's exclusion of the doctor's testimony regarding his
rate of error was erroneous and harmful, Tex. R. App. P. 33.1(a); Tex. R. Evid. 103(a)(2); Tex. R. App. P. 44.1(a).
Thus, respondent's claim was waived. In re Hill, 2013 Tex. App. LEXIS 1881 (Tex. App. Beaumont Feb. 28 2013).

430. Because defendant did not make a Tex. R. Evid. 403 objection at any point during the testimony of a witness
or when the State actually introduced the exhibit, the Rule 403 complaint was waived; defendant did not obtain a
running objection based on Tex. R. Evid. 404(b) after he first objected to the witness's testimony on the subject of
the altercation at the hospital, and he did not raise a Rule 404(b) or 403 objection when the State offered the video,
and as such, he waived error. White v. State, 2011 Tex. App. LEXIS 8118, 2011 WL 4825650 (Tex. App. El Paso
Oct. 12 2011).

431. Defendant's trial counsel did not lodge any objections or obtain a running objection pertaining to the
complained-of testimony regarding defendant's alleged misdeeds in his real estate dealings; thus, under Tex. R.
App. P. 33.1(a) and Tex. R. Evid. 103, the issue was waived on appeal. Whitley v. State, 2010 Tex. App. LEXIS
8651, 2010 WL 4264661 (Tex. App. Corpus Christi Oct. 28 2010).

Criminal Law & Procedure : Appeals : Right to Appeal : Government

432. When the trial court granted defendant's motion to suppress evidence and excluded evidence of a second
blood sample taken from defendant after an automobile accident, the State could not rely on Tex. R. Evid. 103 and
merely make the substance of the evidence known to the trial court in order to preserve all issues for appeal,
pursuant to Tex. R. App. P. 33; just as a defendant would be required to do, the State was required to raise all
issues with the trial court or they would be forfeited on appeal. State v. Neesley, 196 S.W.3d 356, 2006 Tex. App.
LEXIS 4873 (Tex. App. Houston 1st Dist. 2006).

Criminal Law & Procedure : Appeals : Standards of Review : General Overview

433. Defendant forfeited his appellate complaint that Tex. Code Crim. Proc. Ann. art. 42.07 was unconstitutional
because, at the revocation hearing, defense counsel did not state that any of art. 42.07's three reasons for
withholding pronouncement of sentence applied and voiced no objection or complaint with respect to assessment of
punishment and there were no post-judgment motions that included argument or authority challenging the
constitutionality of art. 42.07; defendant referred to no authority holding that his complaint constituted either a
waivable-only right or an absolute, systemic requirement, and thus failed to establish fundamental error. Arguellez
v. State, 2009 Tex. App. LEXIS 7832, 2009 WL 3210934 (Tex. App. Corpus Christi Oct. 8 2009).

Criminal Law & Procedure : Appeals : Standards of Review : Abuse of Discretion : Evidence

434. It could not be determined on appeal that the trial court abused its discretion by precluding defendant from
questioning an officer about an allegedly inconsistent statement she gave to the police department's Internal Affairs
Division to demonstrate bias because defendant did not make an offer of proof by presenting the entire statement.
Foster v. State, 2013 Tex. App. LEXIS 1139, 2013 WL 476817 (Tex. App. Houston 14th Dist. Feb. 7 2013).
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435. Trial court did not abuse its discretion in disallowing execution-impact testimony from members of appellant's
family because appellant did not make an offer of proof conveying the substance of the proffered evidence and
therefore failed to preserve the error. Roberts v. State, 220 S.W.3d 521, 2007 Tex. Crim. App. LEXIS 429 (Tex.
Crim. App. 2007).

Criminal Law & Procedure : Appeals : Standards of Review : Abuse of Discretion : New Trial

436. Trial court did not abuse its discretion by denying defendant's motion for a new trial based on a sworn
statement by another individual confessing to the crime because the letter was in the record before the court and
defendant failed to make an offer of proof at trial regarding the excluded letter and its contents. Henry v. State, 2012
Tex. App. LEXIS 7590 (Tex. App. Beaumont Sept. 5 2012).

Criminal Law & Procedure : Appeals : Standards of Review : Harmless & Invited Errors : General Overview

437. Record did not establish harm under Tex. R. App. P. 44.2 and Tex. R. Evid. 103(d) from the trial court's
failure to conduct a pretrial hearing to determine the admissibility of impeachment evidence because defendant
elected not to testify; the jury, therefore, was not exposed to the allegedly prejudicial evidence; any possible harm
flowing from the refusal to conduct a hearing was wholly speculative. Yanez v. State, 187 S.W.3d 724, 2006 Tex.
App. LEXIS 1289 (Tex. App. Corpus Christi 2006).

438. Testimony by the officer that defendant could have been destroying evidence prior to his arrest was properly
before the jury where the same evidence came in elsewhere without objection along with defendant's admission of
two prior possession convictions of cocaine; thus, even without the officer's testimony, there was ample evidence
that defendant was in possession of cocaine on the occasion in question and the officer's testimony did not have a
substantial influence on the jury's verdict. Gardner v. State, 2005 Tex. App. LEXIS 2268 (Tex. App. Waco Mar. 23
2005).

439. Appellant failed to show harm from a trial court's exclusion of extrinsic evidence of out-of-court statements
made by State's witness where appellant's counsel made no offer of proof detailing the questions counsel wanted to
ask or the specific inconsistent statements to be used for impeachment under Tex. R. Evid. 103 and Tex. R. App. P.
33.2. Ferguson v. State, 97 S.W.3d 293, 2003 Tex. App. LEXIS 148 (Tex. App. Houston 14th Dist. 2003).

440. Where defendant was a passenger in a vehicle she had rented when it was pulled over by a sheriff's deputy,
a consensual search led to the seizure of illegal drugs and the arrest of defendant and the driver, defendant was
charged with unlawful possession, which required proof of intentional or knowing possession of the drugs,
defendant consistently denied knowledge of the drugs, and the State relied upon circumstantial evidence to
establish knowledge where the driver's statement to law enforcement, in which she claimed responsibility for the
situation and asserted that she "used" defendant to obtain the rental vehicle and that defendant knew nothing about
the drugs, was a statement against penal interest supported by corroborating evidence indicating its trustworthiness
and should have been admitted under Tex. R. Evid. 803(24) and its exclusion prevented defendant from adequately
supporting her defense and substantially and injuriously affected the jury's verdict, thereby affecting a substantial
right of the defendant under Tex. R. Evid. 103(a). James v. State, 102 S.W.3d 162, 2003 Tex. App. LEXIS 181
(Tex. App. Fort Worth 2003).

441. There was no reversible error under Tex. R. App. P. 44.2(b) because admitting the outcry witness's testimony
without first conducting a hearing pursuant to Tex. Code Crim. Proc. Ann. art. 38.072 was harmless, where the
testimony included the same facts that were admitted into evidence without objection under Tex. R. Evid. 103(a)(1).
Duncan v. State, 95 S.W.3d 669, 2002 Tex. App. LEXIS 9309 (Tex. App. Houston 1st Dist. 2002).
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442. Where exclusion of evidence relevant to the defense of self-defense did not preclude presentation of the
defense altogether, the exclusion did not impinge upon constitutional rights. Because the exclusion did not affect a
substantial right, there was no error under this rule. Potier v. State, 68 S.W.3d 657, 2002 Tex. Crim. App. LEXIS 33
(Tex. Crim. App. 2002).

Criminal Law & Procedure : Appeals : Standards of Review : Harmless & Invited Errors : Evidence

443. Exclusion of character evidence that a murder victim occasionally drank to excess and was violent when he
drank was harmless error, given that defendant was able to present his defense that the victim was drunk and
pulled a shotgun on defendant, which defendant then used to kill the victim. Milliff v. State, 2014 Tex. App. LEXIS
4589, 2014 WL 1713897 (Tex. App. Houston 14th Dist. Apr. 29 2014).

444, Even if the trial court erred by admitting testimony from defendant's husband regarding the victim's violent
history, the error was harmless because other testimony in the record showed the victim's past violent behavior. To
the extent that defendant's argument on appeal was that she should have been allowed to present additional
evidence of defendant's violent past, defendant did not preserve error to make that showing. Lopez v. State, 2013
Tex. App. LEXIS 4661 (Tex. App. Fort Worth Apr. 11 2013).

445, At defendant's trial for DWI, the admission of medical records containing extraneous offense evidence did not
have a substantial effect on the verdict under Tex. R. Evid. 103(a), because the jury heard evidence that defendant
was passed out in his vehicle with a bottle of alcohol between his legs; the officer noticed defendant's glassy and
bloodshot eyes, defendant admitted he consumed alcohol and prescription medications, and field sobriety test
results suggested intoxication. The record contained sufficient evidence from which the jury could find defendant
guilty of DWI beyond a reasonable doubt. Lorenz v. State, 2012 Tex. App. LEXIS 7777, 2012 WL 4017766 (Tex.
App. Beaumont Sept. 12 2012).

446. Even if the trial court erred by admitting extraneous offense evidence, the error did not affect defendant's
substantial rights because: (1) the record did not indicate that the State specifically mentioned the agent's testimony
regarding the 20 instances when similar counterfeit bills were passed; (2) the trial court instructed the jury that it
could not consider extraneous offenses unless it found beyond a reasonable doubt that defendant committed the
offenses; and (3) the record contained sufficient other evidence to support defendant's forgery conviction.
Mookdasnit v. State, 2012 Tex. App. LEXIS 2220, 2012 WL 983333 (Tex. App. Beaumont Mar. 21 2012).

447. Although the appellate court assumed without deciding that defendant's complaints about the admission of
three 1981 convictions were preserved and that the trial court erred in admitting the evidence, the appellate court
overruled the issue because it had a fair assurance that the admission of the convictions did not influence the jury
or had but a slight effect. Blount v. State, 2012 Tex. App. LEXIS 1648, 2012 WL 662306 (Tex. App. Waco Feb. 29
2012).

448. During the punishment phase of defendant's trial for bribery, defendant was not harmed by the trial court's
ruling on evidence under Tex. R. Evid. 103(a) allowing testimony from a witness urging the jury not to sentence
defendant to probation. The testimony did not influence the jury, because its imposition of a 19-year sentence
showed that the jury did not consider probation to be an appropriate option. Watts v. State, 2012 Tex. App. LEXIS
1044, 2012 WL 403859 (Tex. App. Beaumont Feb. 8 2012).

449. Blood-test evidence concerning defendant's accident did not affect his substantial rights during the
punishment phase of trial and even if the admission of the evidence in the absence of objection was fundamental
error that survived the lack of preservation, its admission was harmless, because defendant pled guilty to four
counts of intoxication manslaughter and two counts of intoxication assault, so the only issue was the length of the
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sentence, and the testimonial and photographic evidence admitted at the punishment phase, combined with the
tragic loss of four lives and severe injuries to others, was compelling regarding the nature of the accident and the
crimes. Looschen v. State, 2011 Tex. App. LEXIS 10257, 2011 WL 6938516 (Tex. App. Austin Dec. 29 2011).

450. Pursuant to Tex. R. Evid. 103(a)(1) and Tex. R. App. P. 33.1, defendant convicted of driving while intoxicated
(DWI), second offense, failed to preserve for appellate review his claim that the trial court erred in denying his
motion for mistrial following publication to the jury of portions of an audio-video recording of the traffic stop that led
to his arrest because the recording was admitted and played to the jury without timely objection. Even if defendant
had not waived his objection, any error in the admission of the audio recording was harmless because: (1) the
recording made only vague reference to an intoxication offense, rather than direct mention of any prior DWI
conviction; (2) the audio that was the subject of defense counsel's objection was played only once in open court to
the jury, an instruction to disregard was given by the trial court, and only a redacted version excluding the three
complained-of references was sent back with the jury to watch during deliberations; (3) the record contained ample
evidence to support the jury's finding that defendant was driving while intoxicated; and (4) the jury had the
opportunity to view the recording of the traffic stop and defendant's behavior. Doucette v. State, 2011 Tex. App.
LEXIS 1750, 2011 WL 832129 (Tex. App. Austin Mar. 9 2011).

451. Believing that defendant had drugs in the car that he was driving, an undercover officer directed uniformed
police officers to stop defendant after he observed defendant commit a traffic violation; based on prior encounters
with defendant, the undercover officer called for a narcotics dog which lead to the discovery of drugs in defendant's
car. At the hearing on defendant's motion to suppress, he raised objections under Tex. R. Evid. 103 that prevented
the officer from testifying as to the articulable facts that led the officer to believe there was contraband in
defendant's car; therefore, the invited error doctrine prevented defendant from challenging the State's failure to
prove the articulable facts that led to the search of his car. Vennus v. State, 282 S.W.3d 70, 2009 Tex. Crim. App.
LEXIS 977 (Tex. Crim. App. 2009).

452. In an aggravated sexual assault case, defendant was not harmed by the hearsay search warrant affidavit
because the witnesses who provided the information that was in the affidavit provided the same or substantially the
same testimony at trial. Rangel v. State, 2009 Tex. App. LEXIS 1555, 2009 WL 540780 (Tex. App. Waco Mar. 4
20009).

453. Court's exclusion of a witness's statement did not have a substantial or injurious effect on the jury's verdict in
defendant's drug case because the statement concerning his assumption of responsibility did not absolve
defendant from potential liability; the witness's responsibility was neither mutually exclusive of or inconsistent with
defendant's possession. Therefore, the witness's gratuitous statement was of no legal consequence. Blum v. State,
2009 Tex. App. LEXIS 466, 2009 WL 161980 (Tex. App. Dallas Jan. 26 2009).

454, Appellant was entitled to a new trial based on the erroneous admission of improper character evidence that
appellant failed a drug test, contrary to Tex. R. Evid. 404(b); the evidence of the drug-test results, which occurred
after the assault for which appellant was on trial, came in unexpectedly and was later explained by appellant, yet it
was embraced by the State and emphasized throughout trial in an effort to tie the drug-test results to the assault;
consequently, the error in admitting the evidence was not harmless under Tex. R. App. P. 44 and Tex. R. Evid. 103.
Simmons v. State, 2007 Tex. App. LEXIS 9732 (Tex. App. Texarkana Dec. 14 2007).

455. At the punishment phase of a trial for aggravated robbery, any error in admitting a prior conviction for
unlawfully carrying a weapon was harmless under Tex. R. App. P. 44.2(b) and Tex. R. Evid. 103(a). The conviction
was not reiterated or emphasized, the jury also received evidence of three other misdemeanor convictions, and
defendant was sentenced to 40 years, the middle of the sentencing range under Tex. Penal Code Ann. §8§ 12.32(a),
29.03. Abdolahi-Damaneh v. State, 2007 Tex. App. LEXIS 2003 (Tex. App. Dallas Mar. 15 2007).
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456. Where defendant was convicted of aggravated assault with a deadly weapon, he was not harmed by the
admission of evidence of a prior sexual assault during the punishment phase even though he had been acquitted of
the offense. The jury was presented with defendant's lengthy and varied criminal history and threats against the
victim; the admission of the prior sexual assault evidence did not influence the jury verdict. Benner v. State, 2006
Tex. App. LEXIS 2977 (Tex. App. Waco Apr. 12 2006).

Criminal Law & Procedure : Appeals : Standards of Review : Plain Error : General Overview

457. Trial judge was disqualified because of the stated inability to rule based solely on the evidence adduced, and
this error required disqualification and made the actions taken by the judge, including a denial of a motion to
suppress, void; the court determined it had to address this unassigned error given that a defendant, as in this case,
did not waive appellate review of the structural defect of the right to an impartial judge by failing to object, and court
noted that even if review for harm was appropriate, a denial of one's right to an impartial judge was not subject to
harmless error analysis. Gentry v. State, 2006 Tex. App. LEXIS 2923 (Tex. App. Texarkana Apr. 12 2006).

458. Under Tex. R. App. P. 33.1, defendant waived his argument that the trial court's comment during voir dire
was so prejudicial that he was deprived of a fair and impatrtial trial. There was no fundamental error under Tex. R.
Evid. 103(d) that would excuse the waiver because the trial court properly instructed the jury that it could not
consider a defendant's refusal to testify for any purpose. Vargas v. State, 2005 Tex. App. LEXIS 4626 (Tex. App.
Eastland June 16 2005).

459. In a murder case, defendant's brief, which lacked citation to authority and argument, was inadequate under
Tex. R. App. P. 38.1(h) to support a claim of fundamental error under Tex. R. Evid. 103(d). Boler v. State, 177
S.W.3d 366, 2005 Tex. App. LEXIS 2719 (Tex. App. Houston 1st Dist. 2005).

460. Admission of testimony from the victim's sister during the penalty phase of defendant's trial about sexual
abuse he committed against her was properly admitted, as defendant failed to object to the admission of the
challenged testimony; further, said failure to object also precluded review for fundamental error under Tex. R. Evid.
103(d). Martinez v. State, 2003 Tex. App. LEXIS 10811 (Tex. App. San Antonio Dec. 31 2003).

461. Under Tex. R. Evid. 103(a)(2), a defendant's substantial rights were not affected by the trial court's ruling that
defense counsel could not question a witness, for impeachment purposes, regarding his being a drug dealer where
the trial court offered defense counsel 20 minutes to question the witness outside of the jury's presence in order to
establish whether the witness was indeed a drug dealer, and defense counsel declined the trial court's generous
offer. Saxer v. State, 115 S.W.3d 765, 2003 Tex. App. LEXIS 7512 (Tex. App. Beaumont 2003).

462. Even though defense counsel did not object when the trial court told the jury at the outset of the trial that
defendant seriously considered entering into a plea agreement and that he would have preferred that the defendant
plead guilty, under Tex. R. Evid. 103(d) the appellate court was authorized to take notice of fundamental errors
affecting substantial rights although they were not brought to the attention of the court, and the trial court's
statements were plain error warranting reversal of defendant's conviction and remand. Blue v. State, 41 S.W.3d
129, 2000 Tex. Crim. App. LEXIS 113 (Tex. Crim. App. 2000), criticized by Rabago v. State, 75 S.W.3d 561, 2002
Tex. App. LEXIS 1828 (Tex. App. San Antonio 2002).

Evidence : Authentication : General Overview

463. Error based on improper authentication of exhibits during a summary judgment hearing was not preserved for
appellate review because an attorney had "no objection" when the evidence was admitted at a prior hearing. Kent v.
Holmes, 139 S.W.3d 120, 2004 Tex. App. LEXIS 5844 (Tex. App. Texarkana 2004).
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Evidence : Authentication : Self-Authentication

464. In a case involving unpaid credit card debt, business records showing a debtor's liability were properly
admitted under Tex. R. Evid. 803(6) because an authenticating affiant did not have to be a custodian of records to
qualify under Tex. R. Evid. 902(10); therefore, a designated agent was able to satisfy this standard. Moreover, the
agent's affidavit tracked the model language of a self-authenticating affidavit, the affidavit was not conclusory, and
an objection regarding personal knowledge was not raised at trial. McElroy v. Unifund CCR Partners, 2008 Tex.
App. LEXIS 7170 (Tex. App. Houston 14th Dist. Aug. 26, 2008).

Evidence : Competency : Dead Man's Acts : Waiver

465. Where decedent's wife testified as to their agreement to be married, the trial court construed decedent's will
as if a common law marriage existed; on appeal, decedent's children argued that the wife's testimony did not meet
the requirements of the Dead Man's Statute under Tex. R. Evid. 601 because it was not corroborated by other
evidence. The Court of Appeals of Texas would not address the argument, because no objection was made at trial
as required by Tex. R. Evid. 103(a)(1). In the Estate of Landers, 2010 Tex. App. LEXIS 7196, 2010 WL 3420905
(Tex. App. Texarkana Sept. 1 2010).

Evidence : Competency : Disability : Children

466. In a sexual assault of a child case, defendant failed to preserve his complaint of the child's competency to
testify because the trial court found the child competent to testify, and defendant did not object, nor did he object
when the trial court made its finding of competency. Furthermore, defendant did not make any objections when the
child testified in the presence of the jury. Martin v. State, 2008 Tex. App. LEXIS 8437 (Tex. App. Fort Worth Nov. 6,
2008).

Evidence : Competency : Judges

467. Defendant failed to preserve an argument that he should have been permitted to call the judge in his case as
a witness, based on the judge's prior representation of a defendant in a case involving the same victim. Defendant
failed to make an offer of proof, as require by Tex. R. Evid. 103, as to what the judge's testimony would have been
with respect to an prior consistent statements made by the former client. Teczar v. State, 2011 Tex. App. LEXIS
2919, 2011 WL 1743756 (Tex. App. Eastland Apr. 15 2011).

Evidence : Demonstrative Evidence : Photographs

468. Defendant failed to preserve error with regard to the admission of photographs because he did not make the
proper offer of proof with the photos he wished to admit. Stewart v. State, 2012 Tex. App. LEXIS 4511, 2012 WL
2052148 (Tex. App. Corpus Christi June 7 2012).

469. Defendant preserved an issue relating to the admission of autopsy photographs, even though he did not
specifically invoke Tex. R. Evid. 403, because he objected on the basis that they were unfairly prejudicial and
needlessly cumulative and the trial court granted him a running objection to the admission of each of the
photographs, as permitted Tex. R. Evid. 103(a)(1). Kilgore v. State, 2009 Tex. App. LEXIS 6904, 2009 WL 2707175
(Tex. App. Tyler Aug. 28 2009).

470. In a sexual assault trial, there was no error in limiting defense questioning of a witness regarding sexually
explicit photographs of a woman who appeared to be asleep or unconscious; the witness was permitted to testify in
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support of the defensive theory that drug use and sexual conduct of the sort shown in the photographs were
common among persons employed by topless clubs and that the woman in the photographs may have consented
to the acts shown; defendant did not make an offer of proof regarding other questions, as required by Tex. R. Evid.
103. Casey v. State, 2007 Tex. App. LEXIS 7940 (Tex. App. Austin Oct. 5 2007).

471. Under Tex. R. Evid. 103(a) and Tex. R. App. P. 33.1(a), defendant failed to preserve an issue regarding
admission of a purportedly gruesome photograph because defendant stated that there was no objections to that
exhibit. Pecina v. State, 2007 Tex. App. LEXIS 3424 (Tex. App. Fort Worth May 3 2007).

Evidence : Demonstrative Evidence : Recordings

472. Defendant failed to preserve error as to the admission of those portions of a recording that he did not
specifically point to the trial court. Basinger v. State, 2012 Tex. App. LEXIS 3847, 2012 WL 1704322 (Tex. App.
Dallas May 16 2012).

Evidence : Documentary Evidence : Completeness

473. During defendant's criminal trial for murder, the trial judge violated the rule of optional completeness under
Tex. R. Evid. 107 when he allowed a 911 operator to testify that he asked defendant if he wanted to talk about what
had happened, but excluded defendant's response indicating that he shot the victim in self-defense; the error was
nonconstitutional under Tex. R. Evid. 103, because defendant testified about his longstanding strife with the victim;
the trial court's erroneous exclusion of his 911 statements did not prevent him from fully presenting his self-defense
theory. Walters v. State, 247 S.W.3d 204, 2007 Tex. Crim. App. LEXIS 1701 (Tex. Crim. App. 2007).

Evidence : Hearsay : General Overview

474. In an aggravated sexual assault case, defendant was not harmed by the hearsay search warrant affidavit
because the witnesses who provided the information that was in the affidavit provided the same or substantially the
same testimony at trial. Rangel v. State, 2009 Tex. App. LEXIS 1555, 2009 WL 540780 (Tex. App. Waco Mar. 4
20009).

475. Because the record did show any objections to the evidence, the court rejected the parents' claim that
hearsay evidence constituted the majority of the evidence presented in a proceeding concerning the
conservatorship of their daughter, and therefore no error was shown by the district court's consideration of
unobjected-to evidence. Rodriguez v. Tex. Dep't of Family & Protective Servs., 2008 Tex. App. LEXIS 3387 (Tex.
App. Austin May 8 2008).

476. Hearsay objection under Tex. R. Evid. 801 was inadequate under Tex. R. App. P. 33 and Tex. R. Evid. 103
where counsel asserted a reiteration of a previous objection but had not previously objected on hearsay grounds,
where counsel failed to obtain a ruling, and where the evidence was admitted without objection elsewhere. Vasquez
v. State, 2008 Tex. App. LEXIS 2952 (Tex. App. Corpus Christi Apr. 24 2008).

477. In a murder trial, defendant failed to preserve hearsay error with regard to a statement that the complainant
made to a witness because defendant permitted the contents of the complainant's statement to come in without
objection and therefore failed to comply with Tex. R. App. P. 33.1 and Tex. R. Evid. 103. Gay v. State, 2007 Tex.
App. LEXIS 8753 (Tex. App. Houston 1st Dist. Nov. 1 2007).

478. Defendant's failure to make specific objections waived, under Tex. R. App. P. 33.1 and Tex. R. Evid. 103, the
issues of hearsay in a police officer's testimony concerning an unsafe lane change and the lack of closing
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arguments; to the extent defendant's general objection to the officer's testimony could be construed as a more
general contention that a conviction could not be based on hearsay evidence, Tex. R. Evid. 802 allows
consideration of inadmissible hearsay admitted without objection. James v. State, 2007 Tex. App. LEXIS 7608 (Tex.
App. Waco Sept. 19 2007).

Evidence : Hearsay : Exceptions : General Overview

479. In a case of fleeing from arrest, hearsay testimony was cumulative of other properly admitted testimony; thus,
in accordance with Tex. R. App. P. 44.2(b) and Tex. R. Evid. 103(a), its admission was not reversible error. Gant v.
State, 153 S.W.3d 294, 2004 Tex. App. LEXIS 11841 (Tex. App. Beaumont 2004), writ of certiorari denied by 126
S. Ct. 1574, 164 L. Ed. 2d 307, 2006 U.S. LEXIS 2315, 74 U.S.L.W. 3530 (U.S. 2006).

480. Trial court erred in admitting videotaped testimony of sexual assault victims under Tex. Code Crim. Proc.
Ann. art. 38.072, however, such error was harmless under Tex. R. Evid. 103(a) and to be disregarded on appeal
under Tex. R. App. P. 44.2, because it did not affect a substantial right of defendant where the in-court testimony of
the victims mirrored their videotape testimony, and the State made no specific reference attributable solely to the
videotapes. Dunn v. State, 125 S.W.3d 610, 2003 Tex. App. LEXIS 9290 (Tex. App. Texarkana 2003).

Evidence : Hearsay : Exceptions : Business Records : General Overview

481. In a case involving unpaid credit card debt, business records showing a debtor's liability were properly
admitted under Tex. R. Evid. 803(6) because an authenticating affiant did not have to be a custodian of records to
qualify under Tex. R. Evid. 902(10); therefore, a designated agent was able to satisfy this standard. Moreover, the
agent's affidavit tracked the model language of a self-authenticating affidavit, the affidavit was not conclusory, and
an objection regarding personal knowledge was not raised at trial. McElroy v. Unifund CCR Partners, 2008 Tex.
App. LEXIS 7170 (Tex. App. Houston 14th Dist. Aug. 26, 2008).

Evidence : Hearsay : Exceptions : Business Records : Admissibility in Criminal Trials

482. Hearsay argument was preserved for review where it was clear from the record that both the prosecutor and
the trial court understood defendant to be making a hearsay objection to the admission of a booking record. Martin
v. State, 2004 Tex. App. LEXIS 8903 (Tex. App. Austin Oct. 7 2004).

Evidence : Hearsay : Exceptions : Former Testimony of Unavailable Declarants

483. In defendant's capital murder trial, the trial court did not err in excluding the former testimony of a witness
from a co-defendant's trial because the requested excerpt of testimony contained both admissible and inadmissible
evidence, and it was defendant's burden to segregate and specifically offer the portions that were admissible under
Tex. R. Evid. 804(b)(1), pursuant to Tex. R. Evid. 103(a)(2). Brown v. State, 2013 Tex. App. LEXIS 10655 (Tex.
App. Houston 14th Dist. Aug. 22 2013).

Evidence : Hearsay : Exceptions : Medical Diagnosis & Treatment

484. In a termination of parental rights case, a parent failed to preserve objections to the admission of the child's
medical records because the trial court was not directed to specific parts of the records that were not relevant. In re
K.L., 442 S.W.3d 396, 2012 Tex. App. LEXIS 4294 (Tex. App. Beaumont May 31 2012).

485. Defendant's convictions of indecency with a child by contact and exposure pursuant to Tex. Penal Code Ann.
§ 21.11 were affirmed, even though two witness were erroneously permitted to testify as outcry withesses under
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Tex. Code Crim. Proc. Ann. art. 38.072, and the counselor was erroneously allowed to testify under Tex. R. Evid.
803(4) regarding the victim's statements during counseling, and where the testimony did not affect defendant's
substantial rights under Tex. R. Evid. 103(a) and Tex. R. App. P. 44.2(b), as defendant admitted that he engaged in
the conduct described in the victim's statements to the three witnesses. Jones v. State, 92 S.W.3d 619, 2002 Tex.
App. LEXIS 8545 (Tex. App. Austin 2002).

Evidence : Hearsay : Exceptions : Public Records : Law Enforcement Reports

486. In a subrogation action, a trial court did not err by admitting a police report into evidence under Tex. R. Evid.
803(8) because there was nothing to indicate that the report lacked trustworthiness. Moreover, because a large part
of the report was admissible non-opinion evidence and a driver did not specifically object to the opinion statements,
the trial court properly overruled an alleged driver's objection regarding expert opinion. Lawrence v. Geico Gen. Ins.
Co., 2009 Tex. App. LEXIS 5082, 2009 WL 1886177 (Tex. App. Houston 1st Dist. July 2 2009).

Evidence : Hearsay : Exceptions : Reputation : General Overview

487. Where defendant did not object to the admission of the officers' testimony regarding their knowledge of
defendant's reputation in the community, the issue was not preserved for appeal. Smith v. State, 2005 Tex. App.
LEXIS 6567 (Tex. App. Texarkana Aug. 18 2005).

Evidence : Hearsay : Exceptions : State of Mind : Proof of Earlier Acts

488. In a negligence suit, the trial court properly sustained Tex. R. Evid. 801(d) hearsay objections to testimony
from a police officer and to e-mails written in anticipation of litigation; the officer's testimony was not admissible
under the Tex. R. Evid. 803(3) state of mind hearsay exception because the Tex. R. Evid. 103(a)(2) offer of proof
did not make clear when the declarant spoke with the officer, and the e-mails also were not spontaneous
statements and did not qualify as business records under Rule 803(6). Estate of Ronnie Wren v. Bastinelli, 2010
Tex. App. LEXIS 330 (Tex. App. Texarkana Jan. 20 2010).

Evidence : Hearsay : Exceptions : Statements Against Interest

489. Despite sustaining defedant's hearsay objection in an action to quiet title, the trial court later allowed plaintiff
to testify to many of the facts surrounding decedent's alleged parol gift; because the trial court allowed evidence of
the substantial improvements plaintiff made to the land during decedent's lifetime and plaintiff's continuous
possession of the land, the appellate court could not say that the trial court's ruling on decedent's hearsay
statement to plaintiff regarding her donative intnet caused the rendition of an improper judgment. Conner v.
Johnson, 2004 Tex. App. LEXIS 9633 (Tex. App. Fort Worth Oct. 28 2004).

Evidence : Hearsay : Exceptions : Statements of Child Abuse

490. Defendant preserved his complaint that a witness's outcry statement was insufficient for failure to describe an
act for which he was indicted because defendant objected that the summary of the witness's testimony was
insufficient and that the witness had indicated that she was going to testify to substantially more than the summary
provided. Klein v. State, 191 S.W.3d 766, 2006 Tex. App. LEXIS 2790 (Tex. App. Fort Worth 2006).

491. Appellant preserved error as to outcry testimony, even though he did not object when the witness testified in
front of the jury, because he objected to the testimony at a hearing outside the jury's presence. He sufficiently
objected on the same grounds raised on appeal; in addition to his hearsay objection, he objected that the testimony
was not proper outcry because the witness could not get any meaningful information from the victim about exactly
what happened. Chapman v. State, 150 S.W.3d 809, 2004 Tex. App. LEXIS 9305 (Tex. App. Houston 14th Dist.
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2004).

492. Trial court abused its discretion by admitting outcry testimony as to an extraneous child sexual assault
because by its own terms, Tex. Code Crim. Proc. Ann. art. 38.072 applied only to statements that described the
alleged offense. Defendant objected to the testimony at a hearing outside the jury's presence and, in order to
preserve error, was not required to object again when the witness testified before the jury. Chapman v. State, 2004
Tex. App. LEXIS 7364 (Tex. App. Houston 14th Dist. Aug. 17 2004), opinion withdrawn by, substituted opinion at
150 S.W.3d 809, 2004 Tex. App. LEXIS 9305 (Tex. App. Houston 14th Dist. 2004).

493. Trial court erred in admitting videotaped testimony of sexual assault victims under Tex. Code Crim. Proc.
Ann. art. 38.072, however, such error was harmless under Tex. R. Evid. 103(a) and to be disregarded on appeal
under Tex. R. App. P. 44.2, because it did not affect a substantial right of defendant where the in-court testimony of
the victims mirrored their videotape testimony, and the State made no specific reference attributable solely to the
videotapes. Dunn v. State, 125 S.W.3d 610, 2003 Tex. App. LEXIS 9290 (Tex. App. Texarkana 2003).

494, There was no reversible error under Tex. R. App. P. 44.2(b) because admitting the outcry witness's testimony
without first conducting a hearing pursuant to Tex. Code Crim. Proc. Ann. art. 38.072 was harmless, where the
testimony included the same facts that were admitted into evidence without objection under Tex. R. Evid. 103(a)(1).
Duncan v. State, 95 S.W.3d 669, 2002 Tex. App. LEXIS 9309 (Tex. App. Houston 1st Dist. 2002).

495. Defendant's convictions of indecency with a child by contact and exposure pursuant to Tex. Penal Code Ann.
§ 21.11 were affirmed, even though two witness were erroneously permitted to testify as outcry witnesses under
Tex. Code Crim. Proc. Ann. art. 38.072, and the counselor was erroneously allowed to testify under Tex. R. Evid.
803(4) regarding the victim's statements during counseling, and where the testimony did not affect defendant's
substantial rights under Tex. R. Evid. 103(a) and Tex. R. App. P. 44.2(b), as defendant admitted that he engaged in
the conduct described in the victim's statements to the three witnesses. Jones v. State, 92 S.W.3d 619, 2002 Tex.
App. LEXIS 8545 (Tex. App. Austin 2002).

Evidence : Hearsay : Exemptions : Confessions : General Overview

496. Defendant failed to preserve his claim that a trial court violated Tex. Code Crim. Proc. Ann. art. 38.22 by
admitting into evidence, in defendant's trial for aggravated assault under Tex. Penal Code Ann. § 22.02, an
incriminating statement made by defendant to a police officer after defendant was arrested and before he was given
any Miranda warnings; because defendant did not raise his objections before the officer testified as to the statement
or obtain an adverse ruling thereon as required by Tex. R. App. P. 33.1 and Tex. R. Evid. 103(a)(1), the officer
thereafter repeated the statement without objection, and defendant's trial objection was made under Tex. Code
Crim. Proc. Ann. art. 38.21 rather than Tex. Code Crim. Proc. Ann. art. 38.22. Camarillo v. State, 82 S.W.3d 529,
2002 Tex. App. LEXIS 3228 (Tex. App. Austin 2002).

Evidence : Hearsay : Exemptions : Prior Statements by Witnesses : General Overview

497. Appellant failed to show harm from a trial court's exclusion of extrinsic evidence of out-of-court statements
made by State's witness where appellant's counsel made no offer of proof detailing the questions counsel wanted to
ask or the specific inconsistent statements to be used for impeachment under Tex. R. Evid. 103 and Tex. R. App. P.
33.2. Ferguson v. State, 97 S.W.3d 293, 2003 Tex. App. LEXIS 148 (Tex. App. Houston 14th Dist. 2003).

Evidence : Hearsay : Hearsay Within Hearsay
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498. Because the detective failed to address each document he objected to, identify which parts of the document
contained hearsay and hearsay within hearsay, and explain why the documents were not admissible as a statement
by a party opponent, his claim was rejected on appeal. Both at trial and on appeal, the detective made a blanket
objection without identifying each part of each statement that contained hearsay with hearsay, and as such, his
objection was not sufficiently specific to preserve error. Flores v. City of Liberty, 318 S.W.3d 551, 2010 Tex. App.
LEXIS 6298 (Tex. App. Beaumont Aug. 5 2010).

Evidence : Inferences & Presumptions : Presumptions : General Overview

499. In a driving while intoxicated case, defendant failed to show that she received ineffective assistance of
counsel based on a failure to make certain evidentiary objections; defendant did not file a motion for a new trial or
otherwise develop a record concerning the motives behind trial counsel's decision not to make objections. Because
speculation would have been required, counsel's actions were presumed to be within the wide range of reasonable
and professional assistance. Egerton v. State, 2009 Tex. App. LEXIS 4848, 2009 WL 1815772 (Tex. App. Fort
Worth June 25 2009).

Evidence : Judicial Notice

500. Defendant did not object to trial court's comments about his decision to proceed pro se in his trial for forgery;
however, the appellate court took judicial notice of the comments. Nevertheless, the comments did not impinge on
defendant's fundamental rights as they were not directed toward his possible guilt or innocence. Watson v. State,
176 S.W.3d 413, 2004 Tex. App. LEXIS 9098 (Tex. App. Houston 1st Dist. 2004).

Evidence : Judicial Notice : General Overview

501. Defendant did not object to trial court's comments about his decision to proceed pro se in his trial for forgery;
however, the appellate court took judicial notice of the comments. Nevertheless, the comments did not impinge on
defendant's fundamental rights as they were not directed toward his possible guilt or innocence. Watson v. State,
176 S.W.3d 413, 2004 Tex. App. LEXIS 9098 (Tex. App. Houston 1st Dist. 2004).

Evidence : Privileges : Attorney-Client Privilege : Waiver

502. In a drug case, defendant did not have to waive his attorney-client privilege to obtain testimony from a former
attorney regarding the attorney's notes on conflicting information in the police report; no waiver was required under
the work product privilege of Tex. R. Evid. 503, and a discussion regarding the admissibility of the evidence,
combined with defendant's offer of proof, sufficed to preserve error under Tex. R. App. P. 33.1 and Tex. R. Evid.
103 as to the exclusion of the evidence. Cameron v. State, 241 S.W.3d 15, 2007 Tex. Crim. App. LEXIS 1120 (Tex.
Crim. App. 2007).

Evidence : Procedural Considerations : Exclusion & Preservation by Prosecutor

503. In a child sexual abuse case, defendant's objections at the conclusion of an admissibility hearing preserved
his complaint that the outcry statement was insufficient because it failed to describe an act for which he was
indicted; pursuant to Tex. R. Evid. 103(a)(1), the objections were deemed to apply to the evidence when it was
admitted before the jury without the necessity of repeating the objections. Klein v. State, 2006 Tex. App. LEXIS 950
(Tex. App. Fort Worth Feb. 2 2006), opinion withdrawn by, substituted opinion at, modified by 191 S.W.3d 766,
2006 Tex. App. LEXIS 2790 (Tex. App. Fort Worth 2006).
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504. By failing to object to the admission of a hair sample at trial, defendant waived his complaint. Ocanas v.
State, 2005 Tex. App. LEXIS 7726 (Tex. App. Amarillo Sept. 20 2005).

505. Where defendant did not object to the admission of the officers' testimony regarding their knowledge of
defendant's reputation in the community, the issue was not preserved for appeal. Smith v. State, 2005 Tex. App.
LEXIS 6567 (Tex. App. Texarkana Aug. 18 2005).

506. State was correct that defendant failed to preserve the issue of whether the testimony was inadmissible
hearsay because he failed to object. Shook v. State, 172 S.W.3d 36, 2005 Tex. App. LEXIS 6167 (Tex. App. Waco
2005).

507. In an aggravated robbery case, defendant's failure to object waived error under Tex. R. App. P. 33.1(a), Tex.
R. Evid. 103 as to the admission of testimony that defendant, after he was advised of his rights, chose not to give a
statement and invoked his right to counsel; although the use of defendant's silence and invocation of his right to
counsel as evidence of guilt was constitutionally impermissible and was prohibited by Tex. Code Crim. Proc. Ann.
art. 38.38, the error was not fundamental error under Tex. R. Evid. 103(d). Morales v. State, 2005 Tex. App. LEXIS
3359 (Tex. App. San Antonio May 4 2005).

508. In an aggravated robbery case, defendant's objection to his girlfriend's testimony that defendant had
threatened to kill her by cutting her throat did not assert that it was inadmissible extraneous offense evidence
because the threat was not sufficiently similar to the charged offense; hence, defendant could not raise that
argument on appeal. Morales v. State, 2005 Tex. App. LEXIS 3359 (Tex. App. San Antonio May 4 2005).

509. Testimony by the officer that defendant could have been destroying evidence prior to his arrest was properly
before the jury where the same evidence came in elsewhere without objection along with defendant's admission of
two prior possession convictions of cocaine; thus, even without the officer's testimony, there was ample evidence
that defendant was in possession of cocaine on the occasion in question and the officer's testimony did not have a
substantial influence on the jury's verdict. Gardner v. State, 2005 Tex. App. LEXIS 2268 (Tex. App. Waco Mar. 23
2005).

510. In a criminal prosecution for arson where defendant did not specifically object to the admissibility of the
State's evidence on the issue of restitution, the evidentiary question was not preserved for appellate review.
However, defendant's claim that the restitution order lacked a sufficient factual basis was perserved without
objection. Drilling v. State, 2005 Tex. App. LEXIS 1509 (Tex. App. Waco Feb. 23 2005).

511. Where excluded evidence was not apparent from the record and since defendant failed to make an offer of
proof, the appellate court could not determine whether the evidence was relevant to a defensive issue, nor could it
ascertain whether the error, if any, was harmful. Gallardo v. State, 2005 Tex. App. LEXIS 913 (Tex. App. El Paso
Feb. 3 2005).

512. In a trial for defendant's murder of her child, defendant failed to preserve her argument that the trial court
improperly excluded evidence regarding her relationships, which she failed to pursue after being overruled as to the
admissibility of her placement in a drug treatment program. She also did not make the required offer of proof
regarding that testimony, as well as regarding excluded character evidence, and defendant's testimony regarding
her relationship with her other children. Burke v. State, 2005 Tex. App. LEXIS 198 (Tex. App. Houston 14th Dist.
Jan. 11 2005).



Page 74 of 155
Tex. Evid. R. 103

513. In a case of fleeing from arrest, hearsay testimony was cumulative of other properly admitted testimony; thus,
in accordance with Tex. R. App. P. 44.2(b) and Tex. R. Evid. 103(a), its admission was not reversible error. Gant v.
State, 153 S.W.3d 294, 2004 Tex. App. LEXIS 11841 (Tex. App. Beaumont 2004), writ of certiorari denied by 126
S. Ct. 1574, 164 L. Ed. 2d 307, 2006 U.S. LEXIS 2315, 74 U.S.L.W. 3530 (U.S. 2006).

514. Where defendant failed to object to the admission of his statement to authorities regarding the credibility of
his victim, he failed to preserve the issue for appellate review because none of the fundamental error categories
included the admission or exclusion of evidence. Apolinar v. State, 2004 Tex. App. LEXIS 6025 (Tex. App. San
Antonio July 7 2004).

515. Complaining party, to preserve a complaint that the trial court erroneously excluded evidence, had to bring
forward a record indicating the nature of the evidence and if the excluded evidence was not apparent from the
context of the record, it had to be brought forward either through a timely offer of proof or a formal bill of exception;
absent a showing of what such testimony would have been, nothing was presented for review, such that although
defendant sought to introduce the evidence three times, he did not make an offer of proof regarding what the
witnesses would say about the couple's relationship, how that would affect his defense, or how it would assist the
jury in its deliberations. Because he made no offer of proof at the time of his objections, defendant waived his right
to appeal this issue. Novillo v. State, 2004 Tex. App. LEXIS 5086 (Tex. App. Austin June 10 2004).

516. In a criminal prosecution for aggravated sexual assault, where the State offered defendant's statement into
evidence without objection, no error was preserved for appellate review. Carter v. State, 2004 Tex. App. LEXIS
4901 (Tex. App. Amarillo May 28 2004).

517. Defendant, on a charge of driving while intoxicated, waived his argument that the trial court incorrectly
refused to allow him to testify about his medical condition where he made no offer of proof. Hough v. State, 2004
Tex. App. LEXIS 101 (Tex. App. Austin Jan. 8 2004).

518. Under Tex. R. Evid. 103(a)(2), a defendant's substantial rights were not affected by the trial court's ruling that
defense counsel could not question a witness, for impeachment purposes, regarding his being a drug dealer where
the trial court offered defense counsel 20 minutes to question the witness outside of the jury's presence in order to
establish whether the witness was indeed a drug dealer, and defense counsel declined the trial court's generous
offer. Saxer v. State, 115 S.W.3d 765, 2003 Tex. App. LEXIS 7512 (Tex. App. Beaumont 2003).

519. Where defendant was a passenger in a vehicle she had rented when it was pulled over by a sheriff's deputy,
a consensual search led to the seizure of illegal drugs and the arrest of defendant and the driver, defendant was
charged with unlawful possession, which required proof of intentional or knowing possession of the drugs,
defendant consistently denied knowledge of the drugs, and the State relied upon circumstantial evidence to
establish knowledge where the driver's statement to law enforcement, in which she claimed responsibility for the
situation and asserted that she "used" defendant to obtain the rental vehicle and that defendant knew nothing about
the drugs, was a statement against penal interest supported by corroborating evidence indicating its trustworthiness
and should have been admitted under Tex. R. Evid. 803(24) and its exclusion prevented defendant from adequately
supporting her defense and substantially and injuriously affected the jury's verdict, thereby affecting a substantial
right of the defendant under Tex. R. Evid. 103(a). James v. State, 102 S.W.3d 162, 2003 Tex. App. LEXIS 181
(Tex. App. Fort Worth 2003).

520. Any error in the trial court's ruling was preserved for appellate review because defendant timely requested
the victim impact statement, when his request was denied, he asked that a copy of the statement be placed in the
record for purposes of appeal, and the trial court granted this latter request. Gozdowski v. State, 2002 Tex. App.
LEXIS 9363 (Tex. App. Fort Worth May 2 2002).
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Evidence : Procedural Considerations : Judicial Intervention in Trials : Comments by Judges : General
Overview

521. In defendant's capital murder case, a court did not err by informing the jury that it had overruled defendant's
objection to the State's attempt to offer defendant's grand jury testimony, which had occurred outside the jury's
presence where the trial judge's explanation was not a comment on the weight of the evidence, and it did not rise to
the level of fundamental error because the judge did not express an opinion on the weight of evidence. Martinez v.
State, 147 S.W.3d 412, 2004 Tex. App. LEXIS 2897 (Tex. App. Tyler 2004), cert. denied, 131 S. Ct. 3073, 180 L.
Ed. 2d 896, 2011 U.S. LEXIS 4930 (2011).

Evidence : Procedural Considerations : Judicial Intervention in Trials : Comments by Judges

522. Trial court's statements to the jury venire during voir dire were not improper comments on the weight of the
evidence in violation of Tex. Code Crim. Proc. Ann. art. 38.05 and did not rise to fundamental error because the trial
court properly laid out the manner in which a misdemeanor theft offense was enhanced to a felony third-offender
offense and described the State's burden, and, taken in context, the trial court explained to the venire that there had
to have been an allegation of two prior theft convictions to charge a defendant with felony third-offender theft; the
trial court explained that defendant was guilty only if the State proved beyond a reasonable doubt that he had been
previously convicted of the two prior felony thefts alleged and that he had committed the underlying theft offense.
The statements neither tainted defendant's presumption of innocence nor compromised the impartiality of the jury.
Jackson v. State, 2009 Tex. App. LEXIS 7232, 2009 WL 3050588 (Tex. App. Houston 14th Dist. Sept. 10 2009).

Evidence : Procedural Considerations : Limited Admissibility

523. In defendant's sexual assault and indecency with a child case, any error in failing to give limiting instructions
was harmless; defendant's first request was untimely and the trial court did not err by denying it, and within the
context of the entire case, defendant's failure to request a limiting instruction during any other testimony covering
the same extraneous offense evidence did not affect defendant’'s substantial rights. Neathery v. State, 2007 Tex.
App. LEXIS 6625 (Tex. App. Fort Worth Aug. 16 2007).

524. Under Tex. R. Evid. 103(a)(2), defendant failed to preserve for review her claim that the trial court erred by
refusing her request to take the stand under the limited use doctrine to testify about the voluntariness of her
confession, where the record was devoid of any reference to what, if anything, defendant would have testified to.
Greenwood v. State, 948 S.W.2d 542, 1997 Tex. App. LEXIS 3616 (Tex. App. Fort Worth 1997).

Evidence : Procedural Considerations : Objections & Offers of Proof : General Overview

525. At defendant's DWI trial, the court did not deny his rights under the Sixth Amendment by limiting his cross-
examination of the State's witness who was a former breath test technical advisor; without the substance of the
proffered evidence, defendant's bill of exception failed to preserve his complaint for appellate review. Balderama v.
State, 421 S.W.3d 247, 2013 Tex. App. LEXIS 15133, 2013 WL 6637703 (Tex. App. San Antonio Dec. 18 2013).

526. In a murder case, the trial court did not err when it denied defendant the opportunity to question an
eyewitness about her experience with burning people to establish her as an alternate perpetrator. With little details
regarding the alleged past conduct, the trial court did not err in sustaining the State's relevancy objection because
defendant failed to make an offer of proof under Tex. R. Evid. 103(a)(2) describing the circumstances surrounding
the alleged incidences, including who was involved and how long ago they occurred. Dayne Adenauer White v.
State, 2012 Tex. App. LEXIS 8107 (Tex. App. Houston 1st Dist. Sept. 27 2012).
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527. Motion to cross-examine the State's breath-test expert about the operation of the Intoxilyzer 5000 was not
preserved for review because defendant failed to establish that the general subject matter of his proffered evidence
would be used to impeach the expert, and not the substance of the expert's testimony as required by Tex. R. Evid.
103(a)(2). When the defense attorney failed to "perfect a bill* or to make a statement of what he would prove, as he
told the trial court he would do, he failed to satisfy Rule 103(a)(2); counsel's statements were not a reasonably
specific summary of the evidence offered. Holmes v. State, 323 S.W.3d 163, 2009 Tex. Crim. App. LEXIS 522 (Tex.
Crim. App. 2009).

528. Defendant contended that the trial court erred in not granting a mistrial because the State was allowed to
allude to inadmissible evidence, which violated due process, but the court disagreed; in keeping in line with Tex. R.
Evid. 103(c), the trial court refused to allow the contents of a letter to be presented to the jury, the contents of the
letter were never discussed, such that no error occurred, and even if error occurred, the trial court could have
concluded that its instruction to disregard effectively removed any prejudice. Randle v. State, 2008 Tex. App. LEXIS
6154 (Tex. App. Houston 1st Dist. Aug. 14 2008).

529. Case was not one in which defendant had been denied the opportunity to present evidence or preserve the
record, but rather defendant complained that the trial court denied his request to recall certain members of the
venire for questioning, and thus, Tex. R. Evid. 103 did not apply; counsel had the chance to ask the venire
questions related to certain photographs displayed during voir dire, but did not. Salazar v. State, 2008 Tex. App.
LEXIS 1151 (Tex. App. Amarillo Feb. 15 2008).

530. Terms bill of review and bill of exceptions were often confused; although defense counsel requested a bill of
review when the appropriate request should have been a request for a bill of exception or an offer of proof, the court
believed that the trial court was not confused. Salazar v. State, 2008 Tex. App. LEXIS 1151 (Tex. App. Amarillo
Feb. 15 2008).

531. Executor's failure to make a formal bill of exceptions pursuant to Tex. R. App. P. 33 after making no offer of
proof waived his challenge to the exclusion of evidence in an action to remove him for cause; simply filing the
excluded evidence with the probate court was insufficient. In the Estate of Miller, 243 S.W.3d 831, 2008 Tex. App.
LEXIS 110 (Tex. App. Dallas 2008).

532. Counsel did not object when defendant was forced to take a breath test before his DWI trial to determine if he
was intoxicated in the courtroom; defendant forfeited his right to complain about the admission of any evidence
relating to the breath test or his alleged intoxication in the courtroom. Phillips v. State, 2006 Tex. App. LEXIS 2771
(Tex. App. Fort Worth Apr. 6 2006).

533. Defendant's convictions for aggravated assault with a deadly weapon, possession of cocaine in an amount of
less than one gram, and robbery, were appropriate where defendant's argument on appeal that a statement was an
improper comment on the evidence was not objected to at trial and there was no fundamental error under Tex. R.
Evid. 103. Williams v. State, 191 S.W.3d 242, 2006 Tex. App. LEXIS 1687 (Tex. App. Austin 2006).

534. In a child sexual abuse case, because there was no offer of proof, defendant did not preserve, under Tex. R.
App. P. 33 and Tex. R. Evid. 103(a)(2), a complaint that the trial court erroneously excluded evidence of the bias of
a witness. Vega v. State, 2006 Tex. App. LEXIS 1513 (Tex. App. Houston 1st Dist. Feb. 23 2006).

535. Defendant failed to preserve error with an untimely objection that was not repeated each time as required, for
purposes of Tex. R. Evid. 103(a)(1) and Tex. R. App. P. 33.1(a)(1). Mai v. State, 189 S.W.3d 316, 2006 Tex. App.
LEXIS 1065 (Tex. App. Fort Worth 2006).
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536. Without a witness's responses to the questions defendant wanted to ask, the court was unable to determine
the impact the testimony might have had, and thus, for purposes of Tex. R. App. P. 33.1, 33.2 and Tex. R. Evid.
103(a)(2), defendant did not preserve the issue for review and the court overruled it. Bird v. State, 2006 Tex. App.
LEXIS 1091 (Tex. App. El Paso Feb. 9 2006).

537. In a child sexual abuse case, defendant's objections at the conclusion of an admissibility hearing preserved
his complaint that the outcry statement was insufficient because it failed to describe an act for which he was
indicted; pursuant to Tex. R. Evid. 103(a)(1), the objections were deemed to apply to the evidence when it was
admitted before the jury without the necessity of repeating the objections. Klein v. State, 2006 Tex. App. LEXIS 950
(Tex. App. Fort Worth Feb. 2 2006), opinion withdrawn by, substituted opinion at, modified by 191 S.W.3d 766,
2006 Tex. App. LEXIS 2790 (Tex. App. Fort Worth 2006).

538. In a negligence action arising from a motor vehicle accident, failure to object waived, under Tex. R. App. P.
33.1(a) and Tex. R. Evid. 103, claims of falsified or spoliated evidence. Kadyebo v. Chako, 2006 Tex. App. LEXIS
416 (Tex. App. Fort Worth Jan. 19 2006).

539. In a civil forfeiture proceeding, defendant waived his complaint concerning evidence seized from his wallet
during a pat down search incident to his arrest for possession of a controlled substance; defendant made no
objection when the state presented testimony concerning the evidence. $ 1,590.00 United States Currency v. Tex.,
2005 Tex. App. LEXIS 10423 (Tex. App. Fort Worth Dec. 15 2005).

540. Because a witness' testimony was not offered for the truth of the matter asserted, it did not constitute
hearsay; even if the testimony was hearsay, because the testimony was cumulative, if there was error, it was
harmless under Tex. R. App. P. 44.2(b), given that defendant did not demonstrate that the admission of the
testimony affected defendant's substantial rights under Tex. R. App. P. 44.2(b) and Tex. R. Evid. 103(a). Alexander
v. State, 2005 Tex. App. LEXIS 10298 (Tex. App. Beaumont Dec. 7, 2005).

541. Because there was no proof as to what defendant's testimony would have been, for purposes of Tex. R. Evid.
103(a) or Tex. R. App. P. 33.1(a), and the precise content of the excluded testimony was not apparent, the issue
was not preserved for review. Kennedy v. State, 184 S.W.3d 309, 2005 Tex. App. LEXIS 10126 (Tex. App.
Texarkana 2005).

542. In child custody and support enforcement proceedings, the mother's failure to object to the trial court's
questioning waived the issue under Tex. R. App. P. 33.1 and Tex. R. Evid. 103; also, the questioning did not deny
the mother her federal or state constitutional rights to a fair trial or violate Tex. R. Evid. 605 because the judge did
not testify as a witness at the trial and the questions were reasonable and fact-based. Kogel v. Robertson, 2005
Tex. App. LEXIS 10028 (Tex. App. Austin Dec. 2 2005).

543. For purposes of Tex. R. Evid. 103(a)(2) and Tex. R. App. P. 33.1(a)(1)(A), preservation of error with regard to
the exclusion of evidence involves a two-step process: informing the trial court of the substance of the evidence
sought to be admitted and informing the trial court of the legal grounds for the admission of the evidence. Johnson
v. State, 181 S.W.3d 760, 2005 Tex. App. LEXIS 9441 (Tex. App. Waco 2005).

544. Defendant sufficiently advised the trial court of the substance of the evidence defendant sought to admit, for
purposes of Tex. R. Evid. 103(a)(2); however, because defendant's theory for admissibility on appeal was different
than the theory of admissibility pursued in the trial court, defendant failed to preserve the issue for review, pursuant
to Tex. R. App. P. 33.1(a)(1)(A). Johnson v. State, 181 S.W.3d 760, 2005 Tex. App. LEXIS 9441 (Tex. App. Waco
2005).
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545. While it was clear that defendant's attorney did not obtain a running objection, the bench conference was a
hearing outside the presence of the jury and satisfied Tex. R. Evid. 103(a), and thus, for purposes of Tex. R. App.
33.1(a), defendant properly preserved error and the appellate court was correct in addressing the issue. Haley v.
State, 173 S.W.3d 510, 2005 Tex. Crim. App. LEXIS 1621 (Tex. Crim. App. 2005).

546. In a criminal trespass trial, defendant's complaint that an officer's testimony regarding his intoxication was
inadmissible extraneous offense testimony was not preserved for review under Tex. R. App. P. 33.1(a)(1) and Tex.
R. Evid. 103(a)(1) because defendant failed to object to the admission of other evidence relating to his intoxication.
Jones v. State, 2005 Tex. App. LEXIS 8126 (Tex. App. Fort Worth Sept. 29 2005).

547. In a DWI trial, defendant forfeited his objection to laser radar gun evidence under Tex. R. App. P. 33.1(a)(1)
and Tex. R. Evid. 103(a)(1) because he did not voice an objection to the officer's testimony regarding his use of the
laser radar gun on defendant's vehicle until after the testimony was already in evidence and the officer was
questioned on voir dire. Miley v. State, 2005 Tex. App. LEXIS 8132 (Tex. App. Fort Worth Sept. 29 2005).

548. Defendant preserved no error regarding the trial court's handling of his request to present testimony to
support his motion to disqualify the district attorney's office because defendant failed to present to the trial court any
offer of proof of any evidence he anticipated providing on the subject. Green v. State, 2005 Tex. App. LEXIS 7841
(Tex. App. Texarkana Sept. 27 2005).

549. By failing to object in the trial court on a particular basis under Tex. R. Evid. 103(a)(1), defendant failed to
preserve the issue for review under Tex. R. App. P. 33.1(a). Butler v. State, 2005 Tex. App. LEXIS 7709 (Tex. App.
San Antonio Sept. 21 2005).

550. In a criminal trial for aggravated sexual assault, the State gave notice of its intention to use evidence of
extraneous offenses committed by defendant and the trial court admitted the evidence. Because defendant did not
object on the ground that the State's notice was untimely, the issue was not preserved for review. Foxworth v.
State, 2005 Tex. App. LEXIS 7728 (Tex. App. Waco Sept. 21 2005).

551. By failing to object to the admission of a hair sample at trial, defendant waived his complaint. Ocanas v.
State, 2005 Tex. App. LEXIS 7726 (Tex. App. Amarillo Sept. 20 2005).

552. Defendant failed to preserve error as to testimony that he had been imprisoned for eight years where he
objected after the State's initial question but not to subsequent questioning, and never asked for a running objection
or a hearing outside of the jury's presence. Wilson v. State, 2005 Tex. App. LEXIS 7663 (Tex. App. Fort Worth
Sept. 15 2005).

553. Because defendant's request to impeach the officer if the officer changed the officer's story on the stand was
premature and not made with sufficient specificity, and because the substance of the evidence was not apparent
from the context of the request, for purposes of Tex. R. Evid. 103(a), defendant waived any error under Tex. R.
App. P. 33.1. Ahmed v. State, 2005 Tex. App. LEXIS 7148 (Tex. App. Corpus Christi Aug. 31 2005).

554. Pursuant to Tex. R. App. P. 33.1, defendant did not preserve certain issues for review because defendant
initially objected to the testimony, but then did not ask for a running objection, nor did defendant get a court ruling to
offered testimony outside of the jury's presence, pursuant to Tex. R. Evid. 103(a)(1). Miramontes v. State, 225
S.W.3d 132, 2005 Tex. App. LEXIS 7160 (Tex. App. El Paso 2005).
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555. In a prosecution of defendant juvenile for felony murder, the court of appeals had no basis for reviewing
defendant's contention that the trial court erred in excluding a defense exhibit in the absence of a bill of exception or
offer of proof. In re E.B.M., 2005 Tex. App. LEXIS 7255 (Tex. App. Fort Worth Aug. 31 2005).

556. Defendant did not make an offer of proof, under Tex. R. Evid. 103, to demonstrate what testimony would
have been if allowed, and thus defendant did not preserve error; however, to the extent the court was able to glean
the substance of the evidence that was excluded, the questions called for hearsay responses, as defined in Tex. R.
Evid. 801(d), because a witness was asked to testify about a statement made by a third person, and the testimony
defendant claimed was erroneously excluded was actually admitted elsewhere and defendant failed to show harm.
Jones v. State, 2005 Tex. App. LEXIS 7049 (Tex. App. Dallas Aug. 29 2005).

557. Party only partially preserved, under Tex. R. App. P. 33.1(a)(1), its challe